Volume 88
Issue 4 Dickinson Law Review - Volume 88,
1983-1984
6-1-1984

The Right of Survivorship in Joint Bank Accounts and Safe
Deposit Boxes-The Search for a Solution
Michael A. Genello

Follow this and additional works at: https://ideas.dickinsonlaw.psu.edu/dlra

Recommended Citation
Michael A. Genello, The Right of Survivorship in Joint Bank Accounts and Safe Deposit Boxes-The Search
for a Solution, 88 DICK. L. REV. 631 (1984).
Available at: https://ideas.dickinsonlaw.psu.edu/dlra/vol88/iss4/2

This Article is brought to you for free and open access by the Law Reviews at Dickinson Law IDEAS. It has been
accepted for inclusion in Dickinson Law Review by an authorized editor of Dickinson Law IDEAS. For more
information, please contact lja10@psu.edu.

The Right of Survivorship in Joint Bank
Accounts and Safe Deposit Boxes-The
Search for a Solution
I. Introduction
Pennsylvania law applicable to joint tenancies' with right of sur-

vivorship2 in joint bank accounts' and safe deposit boxes4 is a con-5
glomeration of contract, property and common law gift theory.

I. In theory, a joint tenancy is created by transferring to two or more persons the same
estate or interest in real or personal property, by the same document, which vests their interests simultaneously and grants each the identical right of possession of the whole property. See
Lafayette v. Brinham, 363 Pa. 360, 69 A.2d 130 (1949). This definition incorporates the four
unities of interest, title, time and possession which are indispensible characteristics of the joint
tenancy. See Larimer Estate, 29 Somerset Legal J. 61, 72 App.(1974); Cf Simpson v. Simpson, 404 Pa. 247, 172 A.2d 168 (1961) (recognizing a tenancy by the entireties as a form of
co-ownership having precisely the same characteristics as a joint tenancy, plus the additional
unity of husband and wife as a person in law).
2. "The essence of title as joint tenants with the right of survivorship and not as tenants
in common is to vest in two or more persons joint ownership during lifetime, with sole ownership and control passing to the survivor at the death of the other joint tenant." Parkhurst
Estate, 402 Pa. 527, 532, 167 A.2d 476, 478 (1961).
In contrast, tenants in common of personal property own and possess in equal shares an
undivided interest in the whole property but without the right of survivorship. Engel Estate,
413 Pa. 475, 198 A.2d 505 (1964). For a further discussion, see PENNSYLVANIA LAW ENCYCLOPEDIA, ESTATES IN PROPERTY § 41 (1959).
3. For purposes of this comment a joint account includes savings and checking accounts
and certificates of deposit that are payable on request to one or more of the two or more
parties to the account. Totten or tenative trusts and certain pay on death accounts are not
treated as joint accounts for the purposes of this comment.
The doctrine of tentative trusts has developed as a separate part of Pennsylvania law. In
Estate of Vittorio, 290 Pa. Super. 329, 434 A.2d 777 (1981), the Pennsylvania Superior Court
defined a tentative trust as follows:
Where a person makes a deposit in a savings account in a bank or other savings
organization in his own name as trustee for another person intending to reserve a
power to withdraw the whole or any part of the deposit at any time during his
lifetime and to use as his own whatever he may withdraw, or otherwise to revoke
the trust, the intended trust is enforceable by the beneficiary upon the death of
the depositor as to any part remaining on deposit on his death if he has not
revoked the trust.
Id. at 332, 434 A.2d at 779 (quoting RESTATEMENT (SECOND) OF TRUSTS § 58 (1959).
Furthermore, Pennsylvania courts refuse to uphold pay-on- death provisions as violative of
the Statute of Wills. The typical pay-on-death provision allows the depositor to retain ownership and control of the account during his lifetime, with instructions to the bank that upon the
depositor's death it is to pay the other named party. See generally Comment, The Pennsylvania Law of Joint Bank Accounts: The Need for Revision, 47 TEMP. L.Q. 107 (1973).
4. A joint safe deposit box is a receptacle located in a financial institution that is leased
in the names of more than one person for the purpose of holding the possessions of any party.
5. For a discussion of this approach, see infra notes 18-49, 71-91 and accompanying
text. A more extensive review of the Pennsylvania approach to joint bank accounts can be

Pennsylvania courts have applied these principles in an unsuccessful
attempt to avoid the problem of protracted litigation involving decedent's estates.6 Concerned by the volume of litigation and unabated
confusion surrounding ownership at death of multiple-party ac-

counts,7 the Pennsylvania Legislature enacted the Multiple Party
Account Act. 8 While the MPA is a necessary first step, the Act has
been ineffectual in clarifying, regulating, and unifying the law of
multiple-party accounts. Further reform is needed to completely rec-

tify this situation. 9
Pennsylvania law authorizes banks to open joint accounts10 and
lease safe deposit boxes to two or more persons."1 The right of survivorship in the contents of jointly leased safe deposit boxes is controlled almost exclusively by common law property principles." The
found at 47 TEMP. L.Q., supra note 3.
6. See infra notes 18-49, 71-91 and accompanying text. Pennsylvania courts attempted
to eliminate the uncertainty of the intention of the decedent depositor when the name of another was added to a bank account or deposit box. Disputes over the ownership of this property
frequently led to intra-family squabbles that could have been avoided by proper foresight. See
Joint Bank Accounts-Confusion-Uniform Probate Code, FIDUCIARY REVIEW (January
1973).
7. See infra notes 18-49 and accompanying text.
8. The Act of 1976, July 9, P.L. 547, No. 134, §§ I and 2 added chapter 63 to the
Probate, Estates and Fiduciary Code and will hereinafter be cited as the MPA.
9. Bank Accounts-Joint Accounts-Totten Trusts, FIDUCIARY REVIEW (January
1982); Probate. Estates, and Fiduciaries Code-Chapter 63-Multiple Party Accounts, FIDuCIARY REVIEW (September 1976). For further discussion see infra notes 18-49 and accompanying text.
10. PA. STAT. ANN. tit. 7, § 604(A) (Purdon 1967) provides: "An institution may receive deposits in an account in the names of two or more persons."
11. PA. STAT. ANN. tit. 7, § 608 (Purdon 1967) provides:
An institution shall receive property for safe deposit and rent out receptacles and
safe-deposit boxes on the terms and conditions prescribed by the institution but
such terms and conditions shall not bind any customer to whom the institution
does not give notice thereof either by delivery of a copy or by posting in the
offices of the institution where such receptacles or safe-deposit boxes are located.
12. For application of those principles see infra notes 71-91 and accompanying text.
An argument can be made, however, that the right of survivorship in the contents of
jointly leased safe deposit boxes is indirectly affected by the Inheritance and Estate Tax Act,
Act No. 1982-255 (effective December 13, 1982). The Act defines a
transferee as any person to whom a transfer is made and includes any surviving joint tenant.
72 PA. CONS. STAT. § 1702 (1982).
In sub-chapter B (transfers subject to tax) § 1708(A) provides:
When any property is held in the names of two or more persons, or is deposited
in a financial institution in the names of two or more persons so that upon the
death of one of them, the survivor or survivors have a right to the immediate
ownership or possession and enjoyment of the whole property, the accrual of
such right, upon the death of one of them, shall be deemed a transfer subject to
tax of a fractional portion of such property to be determined by dividing the
value of the whole property by the number of joint tenants in existence immediately preceding the death of the deceased joint tenant.
The author does not contend that the Act is determinative of ownership. If, however, the accrual of a right to possession is taxed upon the death of one party, then it can be argued that
ownership should follow from this. See Coppock Estate, 13 Pa. Fiduc. 414 (Delaware County
Orphans' Ct. 1963) (property held by tenants by the entireties not subject to Pennsylvania's
Transfer Inheritance Tax when third lessee failed to claim ownership in the safe deposit box so
that the presumption of ownership under joint tenancy agreement was rebutted). Cf Estate of

uncertain application of these general common law principles in the
unique and particularized context of joint safe deposit boxes has
spawned not only a great deal of litigation but also destructive intra-

family disputes over the ownership of this property.' 3 As yet, the
Pennsylvania Legislature has failed to act as it did with respect to
multiple-party accounts. This general reluctance to provide uniform

treatment of the ownership of the contents of a jointly leased safe
deposit box, even though such treatment is afforded to joint bank
accounts, stems from the historical distinction between tangible and
intangible property.' Safe deposit boxes are viewed as receptacles
for tangible personal property. Consequently, the donor-lessee is required to part with a greater degree of control over the box than is
necessary with a joint account.' 5 Currently, it appears that the legislature is reluctant to promulgate legislation that would alter basic
principles as they apply to tangible personal property.
When basic property principles are applied to jointly leased safe
deposit boxes, however, similar problems arise as in the analogous
area of joint accounts.' 6 The existence of a joint lease agreement

necessarily modifies the intent and delivery requirements. As a consequence, the distinction between joint accounts and joint leases be-

comes significantly less meaningful.'

7

Moreover, as the distinction

Brant, 463 Pa. 230, 344 A.2d 806 (1975) (Commonwealth established existence of joint accounts with right of survivorship and claim for tax could only be defeated by clear and convincing proof that the accounts were created as a result of fraud, accident, or mistake); Imrisik
Estate, 2 Pa. Fiduc. 2d 406 (Chester County Orphans' Ct. 1982) (Inheritance Tax payable by
surviving party).
13. See infra notes 71-91 and accompanying text.
14. That the general distinction drawn between tangible and intangible property still
exists cannot be disputed. See generally R. BROWN, THE LAW OF PERSONAL PROPERTY (3d
ed. 1975). Choses in possession, of which the property in a safe deposit box is an example,
refer to rights in definite tangible things over which possession may be taken, while choses in
action, of which bank accounts are an example, are essentially intangible in that they can
ultimately only be claimed or enforced by action, not by taking physical possession. Id.
15. Cases relating to inter vivos gifts of interests in bank accounts differ from cases
involving gifts of contents of safe deposit boxes.
In the latter case the donee is unable to secure possession unless he has a key to unlock
the box and take possession of the contents. In a joint bank account, however, the donee may
outright withdraw the fund upon the execution of the joint agreement. Chadrow v. Kellman,
378 Pa. 237, 106 A.2d 594 (1954). For a discussion relating this difference to the requirements
needed in Pennsylvania to confer a right of survivorship in both types of jointly held property
in financial institutions see infra notes 82-84 and accompanying text.
16. In discussing the need for reform legislation in the area of joint accounts, one publication noted: It might be well to include safe deposit box registrations, . . . in any such statute, for those types of assets raise similar questions and-especially in the case of contents of
safe deposit boxes-have given
rise to much litigation."
Joint Bank Accounts-Confusion-Uniform Probate Code, FIDUCIARY REVIEW at 3 (January 1973). See
infra notes 71-91 and accompanying text.
17. The distinction between an inter vivos gift of a joint bank account and an inter vivos
gift of a joint safe deposit box is a "distinction without a difference-the same essential requisites of an intention to make a present gift and a delivery, actual or constructive, necessarily
apply to both."
Chadrow v. Kellman, 378 Pa. 237, 252, 106 A.2d 594, 602 (1954) (Bell, J., dissenting).

between the two becomes less clear, the failure of the law to provide
uniform treatment in both cases becomes less excusable.
This comment outlines the uncertain legal treatment of joint accounts prior to the MPA and discloses that a strikingly similar situation continues to exist today with respect to jointly leased safe deposit boxes. A representative sample of case law from other

jurisdictions is analyzed to determine if their nonstatutory treatment
of these problems has yielded better results than Pennsylvania has
been able to achieve thus far. The positive and negative effects of the
MPA on Pennsylvania law are reviewed, and areas that require fur-

ther reform are analyzed. Current legislation from other jurisdictions
is studied to illustrate how, and with what degree of success, other
states have dealt with the problems presently confronting

Pennsylvania.
The comment then examines what, if any, justifications exist for
the failure to include jointly leased safe deposit boxes in the statutory reform of multiple-party accounts. Finally, the author suggests
several guidelines to serve as a basis for legislation creating uniform
treatment of joint bank accounts and jointly leased safe deposit
boxes. In this regard, proposed legislation in Pennsylvania is examined to determine what, if any, effect it will have.

II.

Pennsylvania Joint Bank Account Law: Before the MPA

Traditionally, individuals desiring to open joint bank accounts
with right of survivorship could do so through execution ' 8 of a signa18. The normal procedure for the creation of a joint account is the proper execution of a
bank signature card. In Fisher Estate, 443 Pa. 419, 279 A.2d 754 (1971), the court determined that the surviving co-depositor did not have to pay an inheritance tax upon the death of
the sole contributor decedent, where a written agreement was not executed to show an intention to make an immediate gift. In fact, such a signature card existed but inexplicably the
Commonwealth's attorney failed to have it entered into evidence.
When no signature card is produced, the burden falls on the claimant to establish a gift
inter vivos against the decedent's estate by clear, precise, direct and convincing evidence. Isherwood v. Springs-First Nat'l Bank, 365 Pa. 225, 74 A.2d 89 (1950). Cf Sternfield Estate, 20
Pa. Fiduc. 340 (Montgomery County Orphans' Ct. 1970) (testimony by bank's branch manager that decedent clearly stated her intentions, after being explained the legal effect of the
joint certificate of deposit, enough to sustain a right of survivorship even though no signature
card was signed).
Furthermore, no presumption of survivorship arises under the MPA unless there is a properly executed signature card creating the account. When the court has before it a signature
card executed by the claimant, but not signed by the decedent depositor, no presumption can
arise under the MPA. Shegan Estate, 30 Pa. Fiduc. 460 (Allegheny County Orphans' Ct.
1980). For a discussion on the effect of the MPA see infra notes 114-23 and accompanying
text.
In Shegan, the claimant was given a joint account signature card which she returned to
the bank with her signature and an X in place of the decedent's signature. The evidence disclosed that in all probability the decedent never affixed her mark to the card and the account
had been created for the decedent's convenience. These facts illustrate the value of requiring a
properly executed signature card. For a different result see infra note 123.

ture card

9

issued by a bank. This practice has created a plethora of

cases involving disputed ownership of the deposited funds upon the
death of one of the parties to the account.2 0 In deciding these disputes Pennsylvania courts have attempted to ascertain the intent of
the depositor at the time the account was opened. 2 More specifically, the courts have focused on the depositor's intent to: (1) make a

present gift of all or part of the account; (2) create a convenience
account;2" (3) avoid or reduce the inheritance or estate tax;23 or (4)
make an informal will"' whereby the balance remaining could be
withdrawn by the survivor.
To constitute a valid inter vivos gift of a joint bank account,
Pennsylvania courts generally required present donative intent and
an actual or constructive delivery to the donee. If the accounts donor
intended to create a joint tenancy the donee had to demonstrate a

degree of dominion and control over the subject matter of the gift
sufficient to constitute joint ownership. 25 The courts considered the
19. A bank signature card is a contract which creates a savings account or a
checking account when signed by the creator or creators. Pursuant to the signature card, the bank then issues a savings account passbook or checks. The reason
bank signature cards have created such confusion in this branch of the law is
because they are drawn by the bank principally for its own benefit and protection and are very often loosely drawn.
Cilvik Estate, 439 Pa. 522, 525 n.2, 267 A.2d 836, 838 n.2 (1970).
20. See infra notes 21-49 and accompanying text. See also D. HUNTER, PENNSYLVANIA
ORPHANS' COURT COMMONPLACE BOOK (2d ed. 1979 & Supp. 1982); 3 C. FRAMPTON, REMICK'S PENNSYLVANIA ORPHANS' COURT PRACTICE (rev. 2d ed. 1978 & Supp. 1983); 47 TEMP.
L.Q. 107 supra note 3.
21. See Keeth v. Keeth, 59 Del. Co. 553, afd, 223 Pa. Super. 96, 289 A.2d 732 (1972).
A husband and wife opened a savings account by executing a joint signature card. The evidence disclosed that neither party discussed the legal effect of opening the account and each
had signed the card in the absence of the other. Holding that the intention of the parties
governs in determining whether a joint tenancy has been created, the court refused to recognize a joint tenancy in the subject bank fund. Id.
22. "in a 'convenience account,' although the depositor permits another to withdraw
funds from the account, he authorizes and/or intends that such withdrawals be exclusively for
his benefit and at his request." In re Estate of Bowser, 485 Pa. 209, 214 n.4, 401 A.2d 733,
735 n.4 (1979).
23. A depositor may intend to have use of the money during his lifetime, while at the
same time avoiding the inheritance tax upon his death. With the right of possession passing to
the surviving tenant, the decedent's estate is relieved of paying an inheritance tax on the
money. For application of the Inheritance and Estate Tax see supra note 12.
A similar situation exists in respect to joint safe deposit boxes. "A safe deposit box is too
often a hiding place for property not intended by the depositor to be reached by tax levies after
his death." Pappert's Estate, 45 Pa. D. & C. 163, 165 (Allegheny County Orphans' Ct. 1942).
24. Comment, Joint, Totten Trust, and P.O.D. Bank Accounts: Virginia Law Compared
to the Uniform Probate Code, 8 U. RICH. L. REV. 41 (1973). The Supreme Court of Virginia
recognized that joint accounts are sometimes referred to as a "poor man's will." As such, the
decedent depositor disposes of the money in the account upon his death without the formalities
of a will. The estate is spared the time and expense that accompanies probating a will.
25. This modified gift theory was first mentioned by Justice Bell in his dissent in
Chadrow v. Kellman, 378 Pa. 237, 106 A.2d 594 (1954) (Bell J., dissenting).
In contrast, the application of a strict gift theory requires a delivery of a nature sufficient,
not only to divest the donor of all dominion over the property, but to invest the donee with
complete control, Id. at 243, 106 A.2d at 597. Justice Bell was correct in pointing out that
relinquishment of all dominion over a joint bank account is not only a contradiction in terms,

language of the signature card purporting to create the joint tenancy26 along with all other relevant circumstances to determine if
the above requirements were met.2 7
Thus, the mere fact that money was deposited in the account of
the owner, in the name of the owner and another, did not, standing
alone 8 establish that the account passed to the survivor upon the
owner's death. A signature card, however, could create a right of
survivorship by clearly and unequivocally expressing an intention to
do so.

29

As a general rule, if the language of the signature card failed to
disclose donative intent with sufficient clarity parole evidence3" could
but also an impossibility.
The executed signature card was sufficient evidence of such delivery so that it constituted
prima facie evidence of a gift. In re Estate of Young, 480 Pa. 580, 391 A.2d 1037 (1978); In
re Berzinsky Estate, 40 Somerset Legal J. 11 (1981). But cf. Balfour v. Seitz, 392 Pa. 300,
140 A.2d 441 (1958).
26. Joint accounts cannot be reconciled with a strict application of Pennsylvania's joint
tenancy law. See 47 TEMP. L.Q. 107, supra note 3, at 11. Under Pennsylvania law a person
cannot convey to himself and another for the purpose of creating a joint tenancy. Mardis v.
Steen, 293 Pa. 13, 141 A. 629 (1928). Since the donor-depositor could not convey to himself,
he had to have acquired the money deposited at a different time, and by a different instrument
than the donee-depositor, so that two of the four unities were not present. Id. See supra note 1.
Furthermore, a strict application of Pennsylvania joint tenancy law would result in the
severance of the joint tenancy and the creation of a tenancy in common upon the withdrawal
of funds from the account with the purpose of depriving the other joint tenant of use or title to
the funds. Banko v. Malanecki, 499 Pa. 92, 97 n.7, 451 A.2d 1008, 1011 n.7 (1982); Estate of
Allen, 488 Pa. 415, 412 A.2d 833 (1980); Beniger Estate, 449 Pa. 373, 296 A.2d 773 (1972);
Carson Estate, 431 Pa. 311, 245 A.2d 859 (1968); Berhalter v. Berhalter, 315 Pa. 225, 173 A.
172 (1934). As a practical matter, this conflicts with the nature of the right to withdraw in a
joint account.
27. "All of the circumstances must be considered in determining whether a gift was
made or whether the joint account was established for some other purpose." In re Estate of
Sipe, 492 Pa. 125, 129, 422 A.2d 826, 827 (1980).
28. The Act of March 31, 1812, P.L. 259, eliminated the presumption that a right of
survivorship was an incident of joint tenancy and created a presumption against such a right.
The Act provides:
If partition be not made between joint tenants, whether they be such as might
have been compelled to make partition or not, or of whatever kind the estates or
thing holden or possessed be, the parts of those who die first shall not accrue to
the survivors, but shall descend or pass by devise, and shall be subject to debts,
charges, curtesy or dower, are transmissible to executors or administrators, and
be considered to every other intent and purpose in the same manner as if such
deceased joint tenants had been tenants in common: Provided always, that nothing in this act shall be taken to affect any trust estate.
PA. STAT. ANN. tit. 68, § 110 (Purdon's Supp. 1983-84). See Hosfeld Estate, 414 Pa. 602, 202
A.2d 69 (1964); Isherwood v. Springs-First Nat'l Bank, 365 Pa. 225, 74 A.2d 89 (1950). "The
mere fact that money is deposited in the account of the owner and another or the owner or
another does not standing alone, prove a gift inter vivos." Balfour v. Seitz, 392 Pa. 300, 303,
140 A.2d 441, 443 (1958).
29. See Mardis v. Steen, 293 Pa. 13, 141 A. 629 (1928); see also Maxwell v. Saylor,
359 Pa. 94, 58 A.2d 355 (1948) (applying the foregoing principles to actions involving real
property).
30. In order to preserve the integrity of the written agreement, the parole evidence rule
requires, in the absence of fraud, duress, mutual mistake, or something of the kind, the exclusion of extrinsic evidence, oral or written, where the parties have reduced their agreement to
an integrated writing. 4 S. WILLISTON, A TREATISE ON THE LAW OF CONTRACTS § 631 (3d ed.
1961 & Supp. 1983). See also Gianni v. R. Russell & Co., 281 Pa. 320, 126 A. 791 (1924)

be introduced to assist the court in ascertaining and effectuating the

true intent of the parties. For example, in Berdar Estate, 1 the Pennsylvania Supreme Court relied on parole evidence in construing an
ambiguous clause at the bottom of a signature card3 2 despite language in the card indicating that a right of survivorship was intended. The court concluded that the ambiguous signature card created a convenience account only, and awarded the contents of the
account to the of the decedent rather than the joint tenant. This de-

cision was based on the signature card's failure to clearly and adequately inform the depositor that the funds on deposit were to be
owned jointly, and that, upon the death of either party, the balance
of the account would become the absolute property of the survivor."s
As illustrated in the Berdar case, an executed signature card

may have done little to establish a right of survivorship in a joint
account.34 Unfortunately, the resolution of ownership in joint accounts upon the death of one party to the account oftenhas hinged
on testimony from individuals with a personal pecuniary interest in

the outcome.3 5 Deposits accompanied by signature cards intended to
insulate the bank from liability werethought to be so incomplete that
a right of survivorship had to be further established by the
claimant. 36
(applying rule).
31. 404 Pa. 93, 170 A.2d 861 (1961).
32. The Court quoted the relevant portion of the card as follows:
a savings account . . . in the joint names of. . .[Berdar and Malutnok] as joint
tenants with the right of survivorship and not as tenants in common.*
At the bottom of the signature card explanation of the asterisk (*) is given:
*Joint tenants, with right of survivorship, constitute one member, as a partnership constitutes
one member.
Id. at 95, 170 A.2d at 863.
33. Id. at 96, 170 A.2d at 863. The court's conclusion is hard to reconcile with the
language of the card in question. The parole evidence that the court relied on, however, included testimony that the decedent, wishing to create a convenience account, was informed by
the bank that a joint account would accomplish this purpose. Further evidence disclosed that
no one read the card to the illiterate decedent, nor was the implication of the legal terms
contained therein explained to him. Id.
34. Keeth v. Keeth, 59 Del. Co. 553, aff'd, 223 Pa. Super. 96, 289 A.2d 732 (1972). See
also Cilvik Estate, 439 Pa. 522, 267 A.2d 836 (1970); Brozenic Estate, 416 Pa. 204, 204 A.2d
918 (1964).
35. Oftentimes, the only competent testimony comes from witnesses allegedly representing the decedent's interests. The problem occurs when these same witnesses stand to benefit, as
intestate heirs or legatees, if the account is returned to the estate. For application of the Dead
Man's Act see infra note 36.
36. The application of the Dead Man's Act, PA. STAT. ANN. tit. 42, § 5930 (Purdon
1982) (substantially re-enacted July 9, 1976, P.L. 586, No. 142, § 2), could prove a major
obstacle to a claimant trying to establish the necessary requirements for a right of survivorship
in a joint account. The Act substantially provides:
If a party to a thing or contract has died . . . and his right has passed to a party
on the record who represents his interest, any witness with an adverse interest is
disqualified from testifying as to anything occurring before the death . . . unless
he falls within one of the exceptions enumerated in the Act.
PA. STAT. ANN. tit. 42, § 5930 (Purdon 1982); see generally MAURICE H. BROWN, PENNSYLVANIA EVIDENCE 243 (1949 & Supp. 1980). "Where an alleged donee asserts that he repre-

Ironically, the Pennsylvania Supreme Court, in Amour Estate,37
held that language identifying the depositors as joint tenants and not
tenants in common,38 constituted a clear and certain agreement establishing the necessary requirements to make an immediate gift to
the donee. 39 The court expressed the reasoning underlying its decision to refuse to consider contradictory parole evidence40 as follows:
"What is the use of inserting a provision in a complete and unambiguous written agreement, if oral testimony can vitiate and nullify the
written agreement and set up an entirely different and conflicting
agreement?" 4' 1 The effect of decisions typified by Amour Estate,4 2
was that rights of survivorship in joint accounts often turned on the
technical wording of the particular signature card executed to open
the account.4" The intent of depositors frequently was frustrated by
virtue of either their inability to comprehend the detailed, technical

language44 of the signature cards or the courts unwillingness to acsents the decedent's interest, our cases require a showing by independent evidence that the
decedent made the gift, a showing which must be made prior to the admission of testimony of
the alleged donee." Ford Estate, 431 Pa. 185, 188, 245 A.2d 443, 445 (1968). Therefore, if the
signature card is insufficient to constitute a prima facie gift, a claimant may be incompetent to
testify that a right of survivorship had in fact been established. Cf. Carnevalino Estate, 435
Pa. 366, 257 A.2d 546 (1969). Where the claimant's testimony is inadmissible the only extrinsic evidence available usually consists of testimony from the decedent's estate.
37. 397 Pa. 262, 154 A.2d 502 (1959).
38. On the signature card in question appeared, in part, the following language:
It is understood and agreed that any and all sums that may from time to time
stand in this account, to the credit of the undersigned depositors, shall be taken
and considered as belonging to them as joint tenants and not as tenants in common . . . and it is further agreed and understood that in case of the death of
either or any of us, said the Beneficial Saving Fund Society of Philadelphia is
hereby authorized and directed to deal with the survivors or survivor of us as the
sole and absolute owners of such sums ....
Amour Estate, 397 Pa. 262, 263-64, 154 A.2d 502, 503 (1959).
39. Id. at 265, 154 A.2d at 504.
40. See supra note 30 and accompanying text.
41. Amour Estate, 397 Pa. 262, 267, 154 A.2d 502, 505 (1959).
42. Id.
43. See Furjanick Estate, 375 Pa. 484, 100 A.2d 85 (1953). In Furjanick the court held
that a joint account belonged to the surviving depositor upon the death of her uncle in light of
the complete and detailed agreement establishing the account. While testimony that the decedent knew the consequences of his actions was considered relevant, the court's ultimate determination rested on the signature card in question. As Mr. Justice Bell remarked: "The question in this class of case oftentimes depends upon the exact wording of the deposit account and
the card or agreement accompanying it. Do they clearly show the intention of the depositor,
settlor, or contractor?" Id. at 493, 100 A.2d at 89.
When a depositor creates a joint savings account with the right of survivorship and a
signature card to that effect is executed by the joint owners, the writing is deemed the best
indication of the parties intent. See In re Estate of Kostelnik, 471 Pa. 94, 369 A.2d 1211
(1977).
44. A look at two such cards involved in one case provides an excellent example of the
problems that often resulted. The court had occasion to interpret the following cards:
It is agreed by the signatory parties with each other in that any funds placed in
or added to the account by any one of the parties are and shall be conclusively
intended to be a gift and delivery at the time of the time of such funds to the
other signatory party or parties to the extent of his or their pro rata interest in
the account.

cept that they had. Furthermore, the legal principles established4
often proved difficult to apply to the myriad of diverse factual situations arising in joint account cases.4"
In sum, the basic Pennsylvania approach was that execution of
a signature card creating a joint account with a right of survivorship
provided the requisite donative intent so that the survivorship terms
of the writing would be enforced. 47 The presumption of an inter vivos
gift created by the card shifted the burden of negating the survivorship agreement to the opposing party. 8 This approach left unanswered the question of what type of information the card should contain and the corresponding proof that would be allowed to clarify its

terms. 9 A survey of other approaches applying common law principles discloses that these questions are not answered easily and demonstrates the need for comprehensive legislation in this area.
The second card, after providing that the signatories intend to hold the account jointly with
right of survivorship provided:
"And it is expressly understood that each of us may withdraw on either one's
individual order during our joint lives, and we hereby direct and authorized the
Dollar Savings Association of Lawrence County to pay any balance remaining
upon the death of either of us to the survivor."
Cumo v. Cumo, 25 Lawrence L. J. 141, 147 (1971). The court, awarding the first account to
the survivor, held that the card revealed the donative intent of the depositors clearly and without ambiguities, while the second card evidenced the intent of the depositors so indefinitely,
uncertainly and ambiguously that the account was awarded to the decedent depositor's estate.
While the language in the cards does vary, to the average bank customer it is a distinction
without a difference.
45. See infra notes 47-49 and accompanying text.
46. Cost v. Caletri, 483 Pa. 11, 394 A,2d 513 (1978).
47. See In re Estate of Bowser, 485 Pa. 209, 401 A.2d 733 (1979).
48. Id. at 212, 401 A.2d at 734. A recognized exception to this rule was the concept of
confidential relationship. See Estate of Keiper v. Moll, 308 Pa. Super. 82, 454 A.2d 31 (1982).
[Tihis general principle does not apply and the burden of proof shifts to the
recipient, where the relation of the parties to each other or some vicious element
in connection with the transaction, is such that the law compels the recipient of
the bequest or gift to show that it was the free, voluntary and intelligent act of
the person giving it.
Id. at 87, 454 A.2d at 34.
The presumption of a gift arising from a joint signature card does not apply and a person
benefited from the creation of the account bears the burden of affirmatively showing that the
gift was procured without the taint of undue influence or deception. In Re Estate of Piontek,
73 Berks L. J. 165 (1981).
While existence of a confidential relationship must be analyzed on a case-by-case basis,
the Pennsylvania Supreme Court has held generally: "The essence of such a relationship is
trust and reliance on one side, and a corresponding opportunity to abuse the trust for personal
gain on the other." In re Estate of Scott, 455 Pa. 429, 432, 316 A.2d 883, 885 (1974).
49. The type of evidence allowed and the corresponding weight it was given remained
uncertain. In In re Fell's Estate, 369 Pa. 597, 87 A.2d 310 (1952), the court allowed in evidence that the bank teller gave decedent a card providing for a joint tenancy and right of
survivorship when he merely asked that a name be added to his passbook, In light of the
deposit contract, the court found that such statements constituted "suppositions sprouting from
the tree of advocacy which, without the sustenance of facts to support them, can only wither
on the bare limbs of argumentation." Id. at 601, 87 A.2d at 313. Contra Berdar Estate, 404
Pa. 93, 170 A.2d 861 (1961). See supra note 33.

Ill. Other Non-Statutory Approaches: New Names With the Same
Results
A number of states followed similar patterns in the development
of the law concerning the creation of joint bank accounts with right
of survivorship.50 The vast majority of states discovered that the
common law joint tenancy requiring the four unities of time, title,
interest, and possession is an unworkable theory when applied to
joint accounts.5 1 As in Pennsylvania, courts in a majority of jurisdictions resolved the ownership of funds in a joint account upon the
death of one party by applying principles of gift or contract law, or a
combination of both.
A.

The Gift Theory as Applied to Joint Accounts

Several jurisdictions chose the gift theory as the basis for resolving joint account cases.52 Ownership of the account after the death
of a co-depositor depended on the elements of donative intent and

delivery .5

The requirement of a delivery, either actual or constructive,
proved difficult to reconcile with the nature of a joint account. 4
Gifts inter vivos made by means of establishing a joint account with
right of survivorship by their very nature are inconsistent with the
rules of delivery and of surrender of control by the donor. 5 The in50. Note, Joint Tenancy-Creation of a Joint Bank Account with the Right of Survivorship, 24 ARK. L. REV. 361 (1970).
The Virginia Supreme Court held: "For more than half a century, the courts of this country have struggled to discover whether a joint deposit bank account with an extended right of
survivorship . . . is a gift, a trust, a contract, a joint tenancy, or a testamentary disposition."
King v. Merryman, 196 Va. 844, 849, 86 S.E.2d 141, 143 (1955). See Webster v. St. Petersburg Fed. Say. & Loan Ass'n, 155 Fla. 412, 20 So.2d 400 (1945).
51. The characteristics of the joint savings account is inconsistent with the traditional
concepts of true joint tenancy. Comment, Survivorship Bank Accounts in Texas, 18 BAYLOR
L. REV. 517 (1966). See Neal v. Neal, 194 Ark. 226, 106 S.W.2d 595 (1937); Sage v. Flueck,
132 Ohio St. 377, 7 N.E.2d 802 (1937) (theory of joint tenancy is not recognized in Ohio). It
is impossible for the four unities to be present in a joint account. In re Lower's Estate, 48 S.D.
173, 203 N.W. 312 (1925). See generally Comment, Joint Bank Accounts in South Dakota-A Critical Analysis, 2 S.D.L. REV. 88 (1957). For a discussion of the theoretical and
practical limitations see supra note 26.
52. See, e.g., Neal v. Neal, 194 Ark. 226, 106 S.W.2d 595 (1937); Green v. Comer, 193
Okla. 133, 141 P.2d 258 (1943); Beach v. Holland, 172 Or. 396, 142 P.2d 990 (1943); Ottjes
v. Littlejohn, 285 S.W.2d 243 (Tex. Civ. App. 1956).
53. Donative intent and delivery are two essential elements to effect a gift in praesenti.
Neal v. Neal, 194 Ark. 226, 106 S.W.2d 595 (1937).
54. For example, when a joint certificate of deposit is created, one party or the other will
take possession of the certificate. When a strict delivery requirement is applied, the surviving
depositor, if he does not have possession, could be prevented from obtaining the proceeds.
In Neal, a certificate of deposit, issued to the order of either party or the survivor, remained in the donor decedent's possession, thereby preventing the survivor from obtaining the
proceeds. Id.
55. See Josephson v. Kuhner, 139 So. 2d 440 (Fla. Dist. Ct. App. 1962). The Florida
courts primarily dispensed with the delivery requirement but retained the other essential element of donative intent. But see Chase Fed. Say. & Loan Ass'n v. Sullivan, 127 So. 2d 112

tent of the depositor often hasbeen frustrated by the delivery requirement because the donor's usual inclination is to retain posses-

sion of the passbook or certificate of deposit."
The second requirement of a donative intent also presentedproblems in these jurisdictions. The controlling question of the intent
of the parties making the deposit remained despite the form of the
account.57 Executed signature cards were considered inherently ambiguous and extrinsic evidence almost always was necessary to establish the donor's intention to make a gift of the account.5 8 The written
agreement, long considered the best indication of the parties intent,
gave way to contradicting and oftentimes biased testimony. As the
probative weight of signature cards decreased, results became less
predictable and survivorship expectations of depositors often were
frustrated.5 9 The incompatibility of a joint tenancy with the traditional concept of delivery6" and the tendency to ignore the contractual aspect of the arrangement frustrates the intent of the donor.6
Clearly, the pure gift theory cannot resolve conflicts involving the
ownership of joint accounts upon the death of one of the depositors.
B.

Contract Theory Relating to Joint Accounts

The contract theory, utilized by a few jurisdictions in resolving
the survivorship rights in joint accounts, depended entirely on the
terms of the deposit agreement. When the survivorship agreement
was made a part of the contract with the bank true co-ownership
principles no longer were necessary to give the agreement effect. 2
The right conferred on the other party was recognized and enforceable on the theory of a contract between the bank and the depositor. 6a
A properly worded signature card could justify the conclusion that
(Fla. 1960) (the delivery requirement is equated with an equal right to withdraw the funds,
and acceptance of the gift).
56. In re Estate of Fanning, 263 Ind. 414, 333 N.E.2d 80 (1975).
57. See Munday v. Fed. Nat'l Bank, 195 Okla. 120, 155 P.2d 526 (1945). See generally
Comment, Personal Property: Co-ownership: Bank Accounts and Stock Certificates, 6 OKLA.
L. REV. 107 (1953).
58. Holbrook v. Hendrick's Estate, 175 Or. 159, 152 P. 2d 573 (1944).
No matter how explicit the agreements to make these accounts were, they represented
only some evidence of an intention to make a gift. Green v. Comer, 193 Okla. 133, 141 P.2d
258 (1943).
59. Comment, Multiple-Party Accounts: Does Virginia's New Law Correspond with the
Expectations of the Average Depositor?, 14 U. RICH. L. REv. 851 (1980).
60. Josephson v. Kuhner, 139 So. 2d 440 (Fla. Dist. Ct. App. 1962).
61. In re Estate of Fanning, 263 Ind. 414, 333 N.E.2d 80 (1975).
62. Comment, Survivorship Bank Accounts in Texas, 18 BAYLOR L. REV. 517 (1966).
63. See Saylor v. Saylor, 389 S.W.2d 904 (Ky. 1965); Perry v. Leveroni, 252 Mass. 390,
147 N.E. 826 (1925); Wisner v. Wisner, 82 W. Va. 9, 95 S.E. 802 (1918); Estate of Stayer,
218 Wis. 114, 260 N.W. 655 (1935); Peoples Bank v. Baxter, 41 Tenn. App. 710, 298 S.W.2d
732 (1956). The survivor becomes the owner of the remaining balance by virtue of the contract
of deposit, and not by virtue of a gift. First Nat'l Bank v. Mulich, 83 Colo. 518, 266 P. 1110
(1928); Chippendale v. North Adams Say. Bank, 222 Mass. 149, I11 N.E. 371 (1916).

the parties intended that if one survive the other, the survivor should
be the owner of any funds remaining in the account."4
When a signature card declared in express terms the rights of
the parties6 5 at least one state court found that, in the absence of
fraud, duress, or mistake, it was bound by the plain and expressed
terms of the agreement.66 In awarding the remainder of the account
to the surviving depositor, the court applied normal contract principles, thus avoiding problems of donative intent and delivery
presented by the gift theory.67
This approach is similar to that applied by Pennsylvania courts,
the only difference being the amount of probative weight accorded
the executed signature card. Although the contract approach of
treating the signature card as dispositive of the donor's intent to establish a joint account with a right of survivorship was a positive
step,6 8 it failed to resolve problems created by a loosely drawn, ambiguous signature card that did not express the depositor's intent.6 9
The common law approaches of other jurisdictions are inadequate to resolve the questions left open by the Pennsylvania courts.
Results remained unpredictable because the same written form of
deposit often was used to effectuate a number of contradictory intentions on the part of different donor depositors. Under these conditions it is not surprising that confusion existed as to what the intent
of the donor-depositor was in opening the account. It also is not surprising that similar problems exist as to subjective donative intent
and ambiguously worded contract agreements in the ownership of
64. Groos Nat'l Bank v. J.M. Norris, 384 S.W.2d 401 (Tex. Civ. App. 1964). But cf.
Ottjes v. Littlejohn, 285 S.W.2d 243 (Tex. Civ. App. 1956).
65. The signature card in question provided in part: "The undersigned joint depositors,
hereby agreed each with the other . . . that all sums now on deposit heretofore or hereafter
deposited by either or both of said joint depositors . . . are and shall be owned by them jointly,
with rights of survivorship . . . . In re Murdoch's Estate, 238 Iowa 898, 899, 29 N.W.2d
177, 178 (1947).
66. Id. See also Bowling v. Bowling, 243 N.C. 515, 91 S.E.2d 176 (1956); Moore v.
Bowyer, 180 Ind. App. 429, 388 N.E.2d 611 (1979).
67. The Ohio Supreme Court went even further in applying normal contract principles
and held, in part: "The contract of deposit need not be in any particular form. Any instrument
in writing, properly executed, which evidences a meeting of the minds of the parties thereto is
sufficient." Sage v. Flueck, 132 Ohio St. 377, 380, 7 N.E.2d 802, 803 (1937). Oral testimony
to contradict such written expressions of intent is incompetent and presents no issue of fact
thereon to the jury for determination. Id. at 383, 7 N.E.2d at 805. But see In re Fulk's Estate,
136 Ohio St. 233, 24 N.E.2d 1020 (1940) (holding the transaction was complete and the
rights of the parties fixed at the time the deposit contract was made but that the word "or" in
the agreement was so vague and ambiguous that oral testimony was permitted, not to vary the
terms, but to explain the ambiguity).
68. See Comment, Joint Tenancy-Bank Accounts-The Contract Theory in Iowa, 53
IOWA L. REv. 1371 (1968).
69. The contract theory has been criticized for sometimes overemphasizing the form of
deposit and underemphasizing intent. Note, The Incident of Survivorship in Joint Bank Accounts, 6 OHio ST. LJ. 191 (1940). When a depositor can not understand the language used
in a signature card, it is anomalous to treat that card as being dispositive of his intent. See
infra notes 177-80 and accompanying text for a possible solution to this problem.

property in a jointly leased safe deposit box."
IV. Pennsylvania Common Law and Jointly Leased Safe Deposit
Boxes: New Device With the Same Problems
Disputes over ownership of the contents of jointly leased safe
deposit boxes7 1 upon the death of a co-lessee similarly have spawned
a disproportionate amount of litigation in Pennsylvania.7 2 The cases
often are characterized by the same confusion that plagues joint
bank account cases.73
The Pennsylvania Supreme Court, in King Estate,7 addressed
the precise issue of the right of survivorship in a jointly leased safe
deposit box. The court's treatment of this issue may be summarized
as follows:
Where an owner of a safe deposit box and his donee execute a
contract or lease which recites that the property therein is the
joint property of the lessees, with right of survivorship, and the
lessees acknowledge the receipt of two keys to said box, this creates a prima facie case of a valid inter vivos gift 7of5 a joint interest (with right of survivorship) in said property.
In this case, and as a general rule, a validly executed lease agreement 76 is sufficient to manifest donative intent to make a gift 77 of the
70. See Joint Bank Accounts-Confusion-Uniform Probate Code, FIDUCIARY REVIEW
(January 1973).
71. An inter vivos gift of contents in a safe deposit box registered in the decedent's name
alone must be proven by clear and convincing evidence. The claimant must establish the requirements of donative intent and an actual or constructive delivery. See In re Estate of Evans,
467 Pa. 336, 356 A.2d 778 (1976).
In Evans, the decedent did not make sufficient delivery to give rise to an inter vivos gift of
the box, where he gave the keys of a box leased only in his name to the claimant. Id.
72. See infra notes 73-91 and accompanying text. See also 3 D. HUNTER, PENNSYLVANIA ORPHANS' COURT COMMONPLACE BOOK (2d ed. 1979 & Supp. 1982); 3 C. FRAMPTON,
REMICK'S PENNSYLVANIA ORPHANS' COURT PRACTICE (rev. 2d ed. 1978 & Supp. 1983).
73. See Stevenson v. Economy Bank, 413 Pa. 442, 197 A.2d 721 (1964).
74. 387 Pa. 119, 126 A.2d 463 (1956).
75. Id. at 122, 126 A.2d at 465.
76. The relevant part of the lease agreement in King Estate reads as follows:
In case the Lessees are joint tenants, including husband and wife, it is hereby
declared that all property of every kind at any time heretofore or hereafter
placed in said box is the joint property of both Lessees and, upon the death of
either, passes to the survivor subject to inheritance tax laws. Each of the Lessees
shall have a full access to and the control of the contents of said box without
further authority ...
13. Lessees hereby acknowledge the receipt of two keys to said box space.
Id. at 121-22, 126 A.2d at 464-65.
77. To constitute a valid inter vivos gift of the contents of a safe deposit box, two essential elements must be established: an intention to make an immediate gift, and such an actual
or constructive delivery to the donee, (a) as to divest the donor of all dominion and control, or
(b) if a joint tenancy is created as to invest in the donee so much dominion and control of the
subject matter of the gift as is consonant with a joint ownership or interest therein. Id. at 122,
126 A.2d at 465. See Judson Post Estate v. Commonwealth Bank & Trust Co., 500 Pa. 420,
456 A.2d 1360 (1983); Chadrow v. Kellman, 378 Pa. 237, 106 A.2d 594 (1954); Rodenheiser
Estate, 76 Montg. Co. L.Rep. 78 (1959).

contents of the box. Contractual acceptance of the two keys, corroborated by parole evidence78 indicating that the donee actually possessed a key to the box and exercised a right of access, is sufficient to

manifest delivery of the property.79
Once the requisite elements of donative intent and delivery are
shown a prima facie case is established, and the party challenging
the gift must rebut, by clear and convincing evidence, the presump-

tion that an inter vivos gift was intended.8"
Although purporting to base these decisions on a "pure gift theory", Pennsylvania courts, in conformity with their treatment of joint
accounts, generally place great weight on both the form and content

of the lease agreement. 81 The concept of delivery, however, does play
a greater role in determining the ownership of the contents in a joint
safe deposit box. 8 2 Adherence to this requirement of the gift theory
requires that the donor relinquish control over the box itself in order
to effectuate the gift. Inherent in this approach are questions surrounding both what type of delivery is necessary when the lease
agreement is clear as to access and ownership rights, 83 and what the
Compare the virtually identical elements necessary to constitute a valid inter vivos gift of
the proceeds in a joint bank account. See supra note 25 and accompanying text.
78. As a general rule, parole evidence is admissible to prove an intention, or lack of
intention to make a gift and to prove delivery or failure of delivery because the instrument is
considered to be incomplete or equivocal. Id. at 122-23, 126 A.2d at 465. Compare the parole
evidence rule at it applies to joint accounts in Pennsylvania. See supra notes 30-34, 37-43 and
accompanying text. See also Holbrook v. Hendrick's Estate, 175 Or. 159, 152 P.2d 573 (1944)
(signature cards creating joint accounts are, in effect, inherently ambiguous, and therefore, as
a practical matter, extrinsic evidence is almost always admissible).
79. King Estate, 387 Pa. 119, 126 A.2d 463 (1956); Rodenheiser Estate, 76 Montg. Co.
L.Rep. 78 (1959).
80. King Estate, 387 Pa. 119, 126 A.2d 463 (1956).
81. Id. A contract or lease that clearly and specifically declares that all property in the
box is joint property, and upon the death of either passes to the survivor, creates a prima facie
gift of a joint interest in the box. Stewart Estate, 8 Pa. Fiduc. 615 (Allegheny County Orphans' Ct. 1958).
The question is essentially if the claimant received any right of survivorship under the
lease agreement as to show donative intent. See Carson Estate, 14 Pa. Fiduc. 420 (Allegheny
County Orphans' Ct. 1964). Cf. Roskosky Estate, 7 Pa. Fiduc. 52 (Schuylkill County Orphans' Ct. 1956) (a right of access or possession of the contents was given as a right against
the bank and not to determine ownership). See supra notes 30-34, 37-44 and accompanying
text for a similar situation in respect to ambiguously worded signature cards.
82. See Chadrow v. Kellman, 378 Pa. 237, 106 A.2d 594 (1954). The premise in
Chadrow, as stated by Justice Bell in his dissent, and alluded to by the majority, is that if one
of the two keys to the safe deposit box had been in the actual possession of the niece, a valid
inter vivos gift would have been effectuated. It, therefore, follows that in order to make a valid
inter vivos gift of the contents of a safe deposit box there must be actual delivery of the
contents, or the delivery of a key to the box, to divest donor of his dominion over property, and
invest the donee with ownership, possession and control. Id. See Haas Estate, 39 Berks Co.
L.J. 159 (1946); Rieger's Estate, 61 Montg. Co. L.Rep. 104 (1945). For a possible explanation
of this requirement see supra notes 14-15 and accompanying text. See also Fulton v. Fulton,
72 Montg. Co. L.Rep. 571 (1956) (separate property placed in a jointly held safety deposit
box continues to remain separate property until there is some evidence of a contrary intent and
action.
83. Irrespective of a written lease providing for joint ownership of property placed in a
safe deposit box, with a right of survivorship, the estate of the decedent lessor sustained the

claimant co-lessee must prove to establish a right of survivorship
when the lease is ambiguous. It would seem anamolous to hinge the
outcome of these cases on the physical location of the keys to the
safe deposit box. 84 This approach fails to consider that in the case of
joint safe deposit boxes any right that the donee acquires is derived
foremost from the written agreement executed with the bank.

Generally, joint leases of safe deposit boxes are of two types:
those containing provisions applicable to ownership of the contents

and those containing no such provision. A joint lease of a safe deposit box, standing alone, is not sufficient under Pennsylvania law to
establish joint ownership of property located there that originally belonged to one of the lessees.8 5 The currently employed "gift theory"
inevitably necessitates additional testimony in order for the court to
determine if delivery has been made. Furthermore, even if the lease
explicitly provides for ownership upon the death of a co-lessee, and
establishes a prima facie gift,8 6 parole evidence can be introduced to
rebut the clear language of the lease. 7 Thus, the efficacy of express
contractual language often is rendered meaningless.
This problem is compounded when language in the lease makes
it difficult to ascertain the intent of the co-lessees. Frequently, safe
deposit box leases contain terms that are designed to insulate the
bank from liability. Phrases such as "right of access" and "control
burden of overcoming the prima facie case of a gift by showing a failure of delivery of the box
and its contents. The mere acknowledgement of the receipt of two keys to the box was insufficient delivery in lieu of evidence showing that both keys were at the decedent's home at the
time of his death. Secary Estate, 407 Pa. 162, 180 A.2d 572 (1962). Accord Carson Estate, 14
Pa. Fiduc. 420 (Allegheny County Orphans' Ct. 1964) (delivery of the key to the box was not
symbolic of a a delivery of the contents of the box, in light of the fact that the lease agreement
provided for a right of access and not a right of survivorship); see also Matthews Estate, 17
Pa. Fiduc. 421 (Delaware County Orphans' Ct. 1967); Janney Estate, 81 Montg. Co. L.Rep.
279 (1962).
84. A constructive delivery, long recognized in other areas of the law, could be seen in
the written agreement acknowledging receipt of two keys. In King Estate Justice Bell indicated in language not as strong as that in his Chadrow dissent, that an acknowledgement in
writing by the donor and donee that a key was received by the donee may be sufficient to
constitute a constructive delivery of the box. King Estate, 387 Pa. 119, 126 A.2d 463 (1956).
See supra note 17.
85. See Tomayko v. Carson, 368 Pa. 379, 83 A.2d 907 (1951); Wohleber's Estate, 320
Pa. 83, 181 A. 479 (1935); Haas Estate, 39 Berks Co. L.J. 159 (1946).
86. King Estate, 387 Pa. 119, 126 A.2d 463 (1956).
87. Evidence that the claimant did not exercise the right of access granted her by the
lease on a sufficient number of occasions was a factor constituting a lack of delivery of the
contents of the box. The fact that the claimant co-lessee did not enter the box until after the
decedent died was sufficient to overcome the prima facie gift created by the lease agreement.
Secary Estate, 407 Pa. 162, 180 A.2d 572 (1962). Accord Rieger's Estate, 61 Montg. Co.
L.Rep. 104 (1945) (when decedent visited the box fifty times, compared to four times for the
claimant, it indicated for all intents and purposes that the box was the individual box of the
decedent); see also Coppock Estate, 13 Pa. Fiduc. 414 (Delaware County Orphans' Ct. 1963).
But see Rodenheiser Estate, 76 Montg. Co. L.Rep. 78 (1959) (where a lease agreement provides for joint ownership with a right of survivorship to establish a prima facie gift under King
Estate, the adversary interests must disprove the gift by clear, precise, and indubitable
evidence.

and surrender of the box" are utilized rather than actual ownership
or "right of survivorship" provisions.88 In such cases, the claimant
co-lessee faces the difficult task of defending his right of survivorship
against the decedent's estate without the presumption of a valid gift.
This task requires the claimant to establish a gift by clear, precise,
and convincing evidence. 89
The practice of admitting evidence that contradicts the lease

agreement when it clearly and unambiguously grants a right of survivorship, leads to undue complication and goes against well established principles of contract law.90 Conversely, the need to determine
the intent of co-lessees in the wake of inherently ambiguous leases, 91
leads to increased use of the already overburdened judicial system to

settle frequent intra-family disputes. Pennsylvania courts have been
unwilling or unable to apply established legal principles to the myriad factual situations with any consistency. A look to approaches
adopted in other jurisdictions reveals that they have been unsuccessful in addressing this issue and underscores the need for comprehensive legislation.
88. A lease containing no actual mention of ownership, although conferring rights in the
contents of the box on the surviving lessee, does not establish the required intent to make a gift
but instead can be seen as the bank's solution to the potentially complicated problem of access
and administration which inevitably arises upon the death of one of the two joint lessees. Jekyll
Estate, 83 Montg. Co. L.Rep. 106 (1963).
89. Such language in a lease agreement does not designate the claimant and decedent as
joint tenants with the right of survivorship. Therefore, under applicable law, the co-lessees
claim of ownership must be founded on clear, direct, precise and convincing evidence. In re
Estate of McNary, 43 Wash. Co. 167 (1963).
This task is made even more burdensome when the alleged donee is not allowed to testify
in support of his claim under the Dead Man's Act. For the application of this Act and its
effect on the similar area of joint accounts see supra note 36. See also Friedeman v. Kinnen,
452 Pa. 365, 305 A.2d 3 (1973).
90. See supra notes 30, 37-43 and accompanying text.
91. The ambiguity in these leases has reached a point where virtually the same language
creates vastly different results. For example, an almost identical lease considered by the Pennsylvania Supreme Court was given an entirely different meaning when interpreted by a district
court in Virginia applying Pennsylvania law. In essence, the lease provided that the Lessee:
is hereby authorized and instructed to permit access to said box, by any (or
either) of the undersigned and in the absence of the other (or either) to recognize such deputy or deputies as any (or either) of the undersigned may appoint
as the deputy or deputies of all. It is agreed that each (or either) of the undersigned is the owner of the present and future contents of said box, and that in
the event of death of any (or either) of the undersigned, the survivor or survivors
shall have the right to withdraw the contents . ...
Christie Estate, 436 Pa. 101, 105-06, 259 A.2d 156, 158-59 (1969); Miller v. Buck, 271 F.
Supp. 822, 825 (W.D. Va. 1967).
In Christie the court found the language "each or either" legally inadequate to constitute
a gift, even where the claimant possessed both keys to the box and availed herself of access to
it. Because the lease did not create a prima facie gift, the claimant had the burden of proving
a gift by clear and convincing evidence. Christie Estate, 436 Pa. 101, 259 A.2d 156 (1969).
In Miller, the court, applying Pennsylvania law, held that a prima facie case of a valid
inter vivos gift was created when decedent and claimant signed the joint tenancy agreement.
Relying only on a fair inference that both parties had a key to the box, the court held that the
claimant defendant in this action became the sole owner of the contents the moment decedent
died. Miller v. Buck, 271 F. Supp. 822 (W.D. VA. 1967).

V. More Common Law Treatment of Safe Deposit Boxes: The
Need for Change
The inherent difficulty in recognizing a joint tenancy with a
right of survivorship in the contents of a jointly leased safe deposit
box extends beyond Pennsylvania's borders.92 The greatest difficulty
involves lease agreements that purport to create a joint tenancy or a
right of survivorship in the contents of the box. Generally, words to
the effect that the survivor shall have a right of possession and removal of the contents are construed as manifesting nothing more
than a right to use the box.9 3 Basically, two approaches 94 are used in
determining the ownership in the contents of jointly leased safe deposit boxes. The first approach applies principles similar to those utilized in joint bank account cases, while the second relies more on a

"pure gift theory."

In the first approach, principles applicable in the analogous area
of joint survivorship bank accounts are applied to the contents of

jointly leased safe deposit boxes. The jurisdictions utilizing this approach give greater probative value to the lease agreement in determining the intent of the lessees.9" The agreement, if clear and unambiguous' as to ownership between the parties, is determinative as to
92. See Livingston v. Powell, 257 Ala. 38, 57 So. 2d 521 (1952); Kleeman v. Sheridan,
75 Ariz. 311, 256 P.2d 553 (1953); Black v. Black, 199 Ark. 609, 135 S.W.2d 837 (1940); In
re Bauernschmidt Estate, 97 Md. 35, 54 A. 637 (1903); Lilly v. Schmock, 297 Mich. 513, 298
N.W. 116 (1941); Duling v. Duling's Estate, 211 Miss. 465, 52 So. 2d 39 (1951); Clevdence v.
Mercantile Home Bank & Trust Co., 355 Mo. 904, 199 S.W.2d I (1947); In re Brown's
Estate, 122 Mont. 451, 206 P.2d 816 (1949); In re Condos' Estate, 70 Nev. 271, 266 P.2d 404
(1954); Steinhauser v. Repko, 30 Ohio St. 2d 262, 285 N.E.2d 55 (1972); Millman v. Streeter,
66 R.I. 341, 19 A.2d 254 (1941); Hartt v. Brimmer, 74 Wyo. 338, 287 P.2d 638 (1955);
Richards v. Richards, 141 N.J. Eq. 579, 58 A.2d 544 (1948).
93. Thus, the mere fact that the safe deposit box was rented in joint names did not
operate to give the survivor property rights in the contents of the box. Richards v. Richards,
141 N.J. Eq. 579, 58 A.2d 544 (1948). See also City Bank & Trust Co. v. Leightner, 67
Mich. App. 247, 240 N.W.2d 762 (1976). The right of access is but one factor to be considered in arriving at the decedent's intent. See Hartt v. Brimmer, 74 Wyo. 338, 287 P.2d 638
(1955).
94. The theoretical and practical limitations in applying strict joint tenancy law exist
here as they did in the case of joint bank accounts. See supra note 26.
For a true joint tenancy in a safe deposit box each of the lessees would have to hold the
whole box by the same kind of title, interest and possession occurring at the same time. In re
Bashford's Estate, 178 Misc. 648, 34 N.Y.S.2d 678 (1942). See also Millman v. Streeter, 66
R.I. 341, 19 A.2d 254 (1941).
95. A transfer of this nature is not a gift of the deposit [or the contents of the
box] but rather a gift of the interest therein created by contract. The lease
agreement, like a joint and survivorship bank account agreement, is a contract. . . . It vests in the co-lessee, as it does in the co-depositor, a present,
equal interest in the res. Upon the death of one of the co-lessees, as upon the
death of one of the co-depositors, the survivor becomes the absolute owner of the
res by the operative provisions of the contract.
Steinhauser v. Repko, 30 Ohio St. 2d 262, 267-68, 285 N.E.2d 55, 59 (1972).
Due to the nature of a joint tenancy with right of survivorship, the Ohio Supreme Court
purported to reject any requirement of delivery, actual or constructive. See also Graham v.
Barnes, 259 Mass. 534, 156 N.E. 865 (1927).
96. An example of such an agreement would bear the heading:

that relationship, absent evidence showing fraud or duress. 7 The
problem in these cases, as in those of joint bank accounts, occurs
when the lease agreement is ambiguous or inconsistent in regards to
the ownership of the box.9" Unfortunately, this leads to an untenable
situation in which neither the parties nor the bank can predict with
any degree of certainty the effect of the executed lease agreement.99
The more common approach is to determine if the essential requirements of a valid inter vivos gift have been met. 100 As in Pennsylvania, contents of a safe deposit box, unlike joint accounts, require
a greater relinquishment of control by the donor."' When the other
elements of a valid inter vivos gift are not complied with, the lease
agreement serves no purpose other than protecting the bank's
interests."0 2
JOINT TENANCY AGREEMENT
(DO NOT EXECUTE THIS AGREEMENT UNLESS LESSEES ARE
JOINT OWNERS OF THE CONTENTS OF SAFE AND DESIRE SURVIVOR TO BECOME SOLE OWNER THEREOF IN CASE OF THE DEATH
OF ONE OF THEM).
In re Koester's Estate, 286 Ill. App. 113, 114, 3 N.E.2d 102, 102 (1936). See also Brown v.
Navarre, 64 Ariz. 262, 169 P.2d 85 (1946); Young v. Young, 126 Cal. App. 306, 14 P.2d 580
(1932).
97. In re Koester's Estate, 286 II1. App. 113, 3 N.E.2d 102 (1936). But cf. In re Estate
of Kloss, 57 III. App. 2d 118, 207 N.E.2d 92 (1965).
In Kloss, the lease provided that the box was rented as joint tenants, the survivor or
survivors to have access thereto in case of death of either. The court held that the lease, as
proof of intent alone, is not sufficient to sustain a claim of ownership without sufficient proof
that the claimant had a key to the aforementioned box. See also In re Estate of Gaines, 15
Cal. 2d 255, 100 P.2d 1055 (1940); Duling v. Duling's Estate, 211 Miss. 465, 52 So. 2d 39
(1951).
98. For example, in In re Dean's Estate, 68 Cal. App. 2d 86, 155 P.2d 901 (1945),
internal inconsistencies in the lease, whereby the caption "Joint Tenants" did not conform with
the subject matter in the body of the card, tended to frustrate the intent of the lessors and in
this way created undesirable results. Id.
99. Comment, The UnintentionalCreationof a Joint Tenancy in the Contents of a Safe
Deposit Box, 32 CALIF. L. REV. 301 (1944).
100. Taylor v. Taylor, 292 Mich. 95, 290 N.W. 341 (1940). Where the decedent placed
envelopes in a safe deposit box rented by himself and his son, the former, by failing to relinquish sufficient control over the property, did not make a proper delivery as is essential to the
consummation of a valid gift. Id. See also In re Brown's Estate, 122 Mont. 451, 206 P.2d 816
(1949). "Generally a donor must go as far as the nature of the property and the circumstances
reasonably permit in parting with dominion." Id. at 457, 206 P. 2d at 820. Contra In re
Bauernschmidt Estate, 97 Md. 35, 54 A. 637 (1903) (there can be no gift which the law will
recognize where there is reserved to the donor, either expressly, or by implication, a power of
dominion over the subject of the gift).
101. See Black v. Black, 199 Ark. 609, 135 S.W.2d 837 (1940);In re Condos' Estate, 70
Nev. 271, 266 P.2d 404 (1954).
The lease agreement by itself does not meet the legal requirements of delivery with intent
to pass title. For the gift to be effective nothing must remain to complete the delivery. Livingston v. Powell, 257 Ala. 38, 57 So. 2d 521 (1952).
102. Hartt v. Brimmer, 74 Wyo. 338, 287 P.2d 638 (1955). The following was stamped
below the signature on the agreement purporting to create a joint tenancy in the safe deposit
box:
AS JOINT TENANTS WITH RIGHT OF SURVIVORSHIP AND NOT AS
TENANTS IN COMMON.
The court held that the above phrase was stamped on the lease for the protection of the bank
and words were in the agreement simply as a matter of form. Id. at 340, 287 P.2d at 639.

A properly worded lease, however, can fulfill the requirement of
a present donative intent on the part of the donor lessee. In effect,
the lease agreement corroborates a gift of the contents of the box.
The degree of corroboration provided by the lease depends on the
jurisdiction and the language of the lease.1 1 3 The problems of inherently ambiguous leases and the type of testimony supporting or negating their effect still remain. Reliance on basic common law principles has failed to achieve the desired degree of certainty for banks
or their customers. A look at the statutory treatment of joint accounts in Pennsylvania reveals that steps such as these are needed in
the area of jointly leased safe deposit boxes.
VI. The Multiple Party Account Act of 1976: A Step Toward
Clarity or Confusion?
The MPA, °4 modeled after the Uniform Probate Code,105 is
aimed at achieving uniform treatment of joint accounts in Pennsylvania. More particularly, the purpose of the MPA is to address what

has been referred to as "a familiar and recurring human drama"' 06
involving the ownership of multiple-party accounts in financial institutions. As stated, 10 7 the MPA is designed108 to reduce certain ques-

tions concerning many forms of joint accounts. 10 9
The scope of the MPA, as defined in section 6302, is to determine property rights among parties to multiple-party accounts." 0
The MPA reflects the logical assumption that a person who deposits
funds in a multiple-party account normally does not intend to make
103. In re Estate of Kloss, 57 II1. App. 2d 118, 207 N.E.2d 92 (1965). Even in those
jurisdictions that purport to treat the joint lease as conferring a right of survivorship in and of
itself, extrinsic evidence is always a relevant factor in determining if the donor lessor intended
that such a right exist. See Graham v. Barnes, 259 Mass. 534, 156 N.E. 865 (1927) (two keys
acknowledged); Steinhauser v. Repko, 30 Ohio St. 2d 262, 285 N.E.2d 55 (1972) (evidence
showing that decedent read and understood the lease and two keys were furnished, with the
claimant possessing one); Young v. Young, 126 Cal. App. 306, 14 P.2d 580 (1932) (no indication in any evidence that the donor did not understand the consequences of his acts).
104. See supra note 8 and accompanying text.
105. The Uniform Probate Code [hereinafter cited UPC] was approved by the National
Conference of Commissioners on Uniform State Laws, and by the American Bar Association,
in August 1969.
106. In 1972, Justice Thomas W. Pomeroy, Jr., of the Pennsylvania Supreme Court,
made this reference to the condition of joint accounts in Pennsylvania. See Probate, Estates
and Fiduciaries Code Proposed Amendments and Comments-1975, infra note 109.
107. See PA. CONS. STAT. ANN. tit. 20, § 6301 (Purdon Supp. 1983-84) OFFICIAL ADVISORY COMMITTEE COMMENT.

108. The MPA, drafted by the Advisory Committee on Decedent's Estates Laws of the
Joint State Government Commission in cooperation with the Pennsylvania Bankers Association, is based on Article 6 of the UPC, §§ 6-101 to 6-107 inclusive.
109. The legislation recognizes the confusing and unsettled state of the law concerning
the creation of concurrent bank interests in Pennsylvania. See Probate, Estates and Fiduciaries Code Proposed Amendments and Comments-1975, printed by the General Assembly of
the Commonwealth of Pennsylvania Joint State Government Commission in Harrisburg,
Pennsylvania.
I10. PA. CONS. STAT. ANN. tit. 20, § 6302 (Purdon Supp. 1983-84).

an irrevocable gift of all or any part of the funds so deposited.11
This assumption rests on the theory that if the surviving tenant has
rights in the joint property the rights should evolve from the contractual agreement underlying the account, and not from common law
gift principles.
Section 6301 of the MPA defines a joint account as "an account

payable on request to one or more or two or more parties whether or
not mention is made of any right of survivorship.""' 2
Section 6304 of the MPA provides that any amount remaining
on deposit in a joint account after one of the parties has died, belongs to the surviving party or parties unless clear and convincing

evidence of a different intent is shown.113 Thus, when an account is
opened in two or more names, a presumption automatically arises
that a right of survivorship is intended. 4
The Superior Court of Pennsylvania, applying the MPA for the
first time in In re Estate of Watson," 5 held that while no one can
say positively what decedent intended, the account in question stated
on its face that it was a joint account with a right of survivorship. As
a result, the legal presumption that decedent intended the funds to
go to the surviving depositor was exceedingly strong and was not
overcome.116

It is this comment's position that the result in In re Estate of
Watson," 7 would have been the same if the common law approach
in Pennsylvania had been utilized." 8 When the signature card ex-

pressly provides for a right of survivorship the common law and statI1l.PA. CONS. STAT. ANN. tit. 20, § 6303 (Purdon Supp. 1983-84). OFFICIAL ADVISORY COMMITTEE COMMENT. See Hanover Bank v. United Penn Bank, __Pa. Super.-., 474
A.2d 1137 (1984).
112. PA. CONS. STAT. ANN. tit. 20, § 6301 (Purdon Supp. 1983-84).
113. PA. CONS. STAT. ANN. tit. 20, § 6304(A) (Purdon Supp. 1983-84) provides:
Any sum remaining on deposit at the death of a party to a joint account belongs
to the surviving party or parties as against the estate of the decedent unless there
is clear and convincing evidence of a different intent at the time the account is
created. If there are two or more surviving parties, their respective ownership
during lifetime shall be in proportion to their previous ownership interests under
section 6303 (relating to ownership during lifetime) augmented by an equal per
capita share for each survivor of any interest the decedent may have owned in
the account immediately before his death; and the right of survivorship continues
between the surviving parties.
114. The underlying assumption is that most persons who use joint accounts want the
survivor or survivors to have all balances remaining at death. But use of a form negating
survivorship would make (c) of this section applicable. PA. CONS. STAT. ANN. tit. 20, § 6304
(Purdon Supp. 1983-84).
Section 6304(c) provides: "In other cases, the death of any party to a multiple party
account has no effect on beneficial ownership of the account other than that the rights of the
decedent become part of his estate." PA. CONS. STAT. ANN. tit. 20, § 6304(c) (Purdon Supp.
1983-84).
115. 290 Pa. Super. 384, 434 A.2d 805 (1981).
116. Id. See Goodbred Estate, 3 Pa. Fiduc. 2d 156 (Bucks County Orphans' Ct. 1983).
117. 290 Pa. Super. 384, 434 A.2d 805 (1981).
118. See supra notes 47-49 and accompanying text.

utory approaches are virtually identical." 9 Under both approaches, a
presumption of survivorship arises which can be negated only by

clear and convincing evidence.
It is only when signature cards to a joint account contain language which may or may not create a right of survivorship in the codepositor that the MPA has the effect of uniformly placing the burden of proof on the party challenging the survivorship rights thus
created. 2 ° Initially, this appears to eliminate many of the problems
associated with the interpretation of these often ambiguous signature
cards. Quite simply, a right of survivorship is created unless the card
expressly rejects it. A closer examination, however, reveals that this
may cause more problems than it eliminates.
In providing a rebuttable presumption of survivorship, the MPA
has the undesirable effect of permitting extensive testimony regarding the creation of the account. 2 ' When an ambiguous or unduly
complicated agreement is executed, and the donor-depositor subsequently dies, a claim under the MPA by the co-depositor creates a
likelihood that evidence of a contrary intent will be admitted. Under
this approach, the inherent problems in such testimony require litigation of the claim. Furthermore, under the MPA, there is a greater

probability that a depositor intending to create a convenience account instead will create a joint account with a right of survivor119. The only significant change wrought by the MPA is that signature cards creating
joint accounts are not required to carry words of survivorship. Miller Estate, 19 Pa. D. & C.3d
21 (Carbon County Orphans' Ct. 1980). But cf.Grottaria Estate, 4 Pa Fiduc. 2d 49 (Philadelphia Orphans' Ct. 1983); King Estate, 3 Pa. Fiduc. 2d 229 (Lancaster County Orphans' Ct.
1983).
The case law prior to 1976 was that proof of the existence of a confidential relationship
was sufficient to shift the burden back to the claimant despite the prima facie presumption of
the signature card. See supra note 48.
In analyzing the changes brought about by the MPA, requiring clear and convincing evidence of a different intent to rebut the presumption of survivorship, the doctrine of confidential
relationship is removed as a means by which the burden is shifted to the survivor. The only
relevant consideration is how the existence of the confidential relationship bears on the intent
of the parties. King Estate, 3 Pa. Fiduc. 2d 229, 232 (Lancaster County Orphans' Ct. 1983).
120. Goodbred Estate, 3 Pa. Fiduc. 2d 156 (Bucks County Orphans' Ct. 1983); King
Estate, 3 Pa. Fiduc. 2d 229 (Lancaster County Orphans' Ct. 1983); Miller Estate, 19 Pa. D.
& C.3d 21 (Carbon County Orphans' Ct. 1980).
Prior to the MPA, if a signature card did not expressly grant a right of survivorship, the
claimant co-depositor was required to establish an inter vivos gift by clear and convincing
evidence. See generally supra notes 31-36 and accompanying text. Contra Rishel Estate, 16
Pa. D. & C.3d 267 (Washington County Orphans' Ct. 1979), aff'd per curiam, 491 Pa. 433,
421 A.2d 215 (1980) (applying § 6304 of the MPA).
121. See King Estate, 3 Pa. Fiduc. 2d 156 (Bucks County Orphans' Ct. 1983).
Although the MPA was inapplicable to the account created prior to September 1, 1976,
the Pennsylvania Supreme Court gave an indication of what type of evidence is needed where
the standard of proof required to overcome the presumption created by a signed bank signature card is one of clear and convincing evidence. The court indicated that if evidence showing
the account was one of convenience included detailed and direct testimony as to how the account in question came to be set up and why, then the presumption could be overcome. In re
Estate of Lux, 480 Pa. 256, 265, 389 A.2d 1053, 1057 (1978). See Smelzer Estate, 4 Pa.
Fiduc. 2d 9 (Lancaster County Orphans' Ct. 1983).

ship. 2 ' In both instances, there is a greater likelihood that the intent
of the depositor will be frustrated. 123 An examination of the statu-

tory treatment of joint accounts in other jurisdictions reveals that
some states have attempted to eliminate the problems of inherently

ambiguous signature cards.
VII. Statutory Reform of the Right of Survivorship in Joint Accounts in Other Jurisdictions
Pennsylvania has not been alone in enacting legislation concern122. Imrisik Estate, 2 Pa. Fiduc. 2d 406 (Chester County Orphans' Ct. 1982). Despite
the number of reported cases on the subject, the use of "convenience accounts" continues to be
a widespread procedure. The use of these types of accounts cannot be ignored when determining if the statutory presumption has been overcome. Id. at 409 n.2.
123. In Re Estate of Dembiec, -Pa. Super._, 468 A.2d 1107 (1983). This case
presents a good illustration of the author's contentions. Despite application of the MPA, determination of the ownership of monies in two joint savings accounts required extensive testimony
concerning the decedent depositors true intent in creating the accounts.
The facts revealed that on August 31, 1979, decedent's sister returned an executed signature card to the bank which purported to convert one of decedent's existing accounts into a
joint account with her. A bank employee called the decedent to inform her that she must come
to the bank in person, but decedent informed her that she was sick and further stated, "that
she wanted to have her sister's name on the account in case she needed money while she was in
the hospital." Id. at __ , 468 A.2d at I 11. Were this the only evidence of decedent's intent,
the court "would be inclined to agree" that there was clear and convincing proof that decedent
intended to create a convenience account. Id.
In addition to this evidence, however, the court permitted testimony concerning conversations between decedent and her attorney occurring after the account was created. This testimony revealed that decedent, in discussing her proposed will, "indicated that she had a bank
account she thought she had already taken care of which was to go to her sister." Id. In
allowing this testimony, the court opened wide the door for conflicting evidence and stated:
[Slection 6304(A) does not limit the admissibility of evidence of decedent's intent to evidence that existed prior to or contemporaneous with the creation of the
account. It merely requires that the evidence disclose the intentions of the decedent 'at the time the account is created'.
Id.
Weighing the testimony of both witnesses the court concluded that the evidence did not
clearly and convincingly show that decedent did not intend to create a survivorship account.
Not only did the court have to weigh conflicting parole evidence, but a real possibility existed
that decedent created a survivorship account when she only intended to create a convenience
account.
The creation of the second joint account presented a more difficult situation. The evidence
showed that decedent, while in the hospital, put an X on a blank signature card after being
told that "the signature card was to sign the money in the bank to her sister, Mary, who she
wanted to give the money to." Id. at __ , 468 A.2d at 1112. A witness to the execution of the
card testified that among those present were decedent's sister and a local magistrate who explained the effect of the card to decedent.
The court held that execution of the card in this manner manifested an assent to the
creation of a survivorship account. In effect, the court reasoned that the oral explanation as to
the meaning of the signature card replaced the need for such information on the card itself
when it was executed. As the court stated, "decedent's consent to the creation of a survivorship
arrangement may be inferred from her execution of the signature card after hearing the explanation of its effect." Id. at -,
468 A.2d at 1113. Thus the money in this account also was
awarded to decedent's sister.
Aside from the questionable execution of the signature card, this illustrates the need for
more explicit requirements regarding the contents of such signature cards. The efficacy of oral
explanations accompanying execution of account agreements is at best questionable and the
agreements themselves must be self-explanatory in order to avoid the type of litigation
presented in this case.

ing the opening of a joint account with or without a right of survivorship. 2 4 While many states have enacted legislation in this area,
the form and type of these laws has varied greatly. Some states, in
conformity with Pennsylvania, have adopted the UPC approach,' 2"
while others have developed various other approaches.
A.

Bank Protectionist Statutes

One such type of legislation can be termed Bank Protectionist
legislation.126 This name springs from the fact that under the statute
124. ALA. CODE § 5-5A-41 (1981); ALASKA STAT. § 13.31.005-.31.070 (1972 & Supp.
1982); ARIZ. REV. STAT. ANN. § 14-6101 to -6201 (1975); ARK. STAT. ANN. § 67-552 (Supp.
1983); CAL. FIN. CODE § 852 (Deering 1978); COLO. REV. STAT. § 11-6-105 (Supp. 1980);
CONN. GEN. STAT. ANN. § 36-3 (West 1981); DEL. CODE ANN. tit. 5, § 923 (1975); D.C.
CODE ANN. § 26-201 (1981); FLA. STAT. ANN. § 658.56-.57 (West. Supp. 1983); GA. CODE
ANN. § 41A-3801 to -3812 (1983); HAWAII REV. STAT. § 22:403-134 (1968); IDAHO CODE §
15-6-101 to -201 (1979); ILL. ANN. STAT. ch. 76, § 2 (Smith-Hurd Supp. 1983-84); IND.

CODE ANN. § 32-4-1.5-1 to -15 (Burns 1980); IOWA CODE ANN. § 542.806 (West Supp. 198384); KAN. STAT. ANN. § 9-1205 (1982);

Ky. REV. STAT. ANN. § 391.300-.360 (Baldwin

1978); LA. REV. STAT. ANN. § 6:32 (West Supp. 1983); ME. REV. STAT. ANN. tit. 18(A),,§ 6101 to -201 (1981 & Supp. 1982-83); MD. FIN. INST. CODE ANN. § 5-303 (1980); MASS. GEN.
LAWS ANN. ch. 167(D), § 5 (West Supp. 1983-84); MICH. COMp. LAWS §§ 487.711-.719
(1978); MICH. STAT. ANN. § 23.295(l)-(9) (Callaghan 1983); MINN. STAT. ANN. §
528.01-16 (1975); MIss. CODE ANN. § 81-5-63 (Supp. 1982); Mo. ANN. STAT. § 362.470
(Vernon Supp. 1983); MONT. CODE ANN. § 32-1-442 (1981); NEB. REV. STAT. § 30-2701 to -

2714 (1979); NEV. REV. STAT. § 100.85 (1979); N.H. REV. STAT. ANN. § 384.28-.32 (1983);
N.J. REV. STAT, § 17:161-1 to -17 (Supp. 1983-84); N.J. ADMIN. CODE. tit. 3:1-12.1 to -12.9
(Supp. 1981); N.M. STAT. ANN. § 45-6-101 to -201 (1978); N.Y. BANKING LAW § 675 (McKinney 1971); N.C. GEN. STAT. § 41-2.1 (1976 & Supp. 1983); N.D. CENT. CODE § 30.1-3101 to -14 (1976 & Supp. 1981); OHIO REV. CODE ANN. § 1107.08 (Baldwin 1978); OKLA.
STAT. ANN. tit. 6, § 901 (West Supp. 1982-83); OR. REV. STAT. § 708.600 -. 661 (1981);
S.C. CODE ANN. § 34-11-10 (Law. Co-op. 1976); S.D. CODIFIED LAWS ANN. § 51-22-5
(1980); TEX. STAT. ANN. ART: 342-706 (Vernons 1973); UTAH CODE ANN. § 75-6-101 to -201

(1978); VT'. STAT. ANN. tit. 8, § 908-909 (Supp. 1983); VA. CODE § 6.1-125.1-.16 (1983);
WASH. REV. CODE ANN. § 30.22.010-220 (Supp. 1983-84); WIS. STAT. ANN. § 705.01-08

(1981 & Supp. 1984-85); Wvo. STAT. § 2-1-203 (1980).
125. This approach is characterized by treating the signature card as prima facie evidence of an intention to create a joint account with a right of survivorship. The presumption
thus created can be overcome only by fraud, undue influence or other clear and convincing
evidence of a contrary intent. See ALASKA STAT. § 13.31.020 (1972); ARIZ. REV. STAT. ANN.
§ 14-6104 (1975); GA. CODE ANN. § 41A-3804 (1983); IDAHO CODE § 15-6-104 (1979); IND.

CODE ANN. § 32-4-1.5-4 (Burns 1980); Ky. REV. STAT. ANN. § 391.318 (Baldwin 1978);
NEB. REV. STAT. § 30-2704 (1979); N.M. STAT. ANN. § 45-6-104 (1978); OR. REV. STAT. §
708.616 (1981); UTAH CODE ANN. § 75-6-104 (1978); WIS. STAT. ANN. § 705.04 (1981 &
Supp. 1984-85). Cf. CONN. GEN. STAT. ANN. § 36-3 (West 1981'); N.Y. BANKING LAW § 675
(McKinney 1971).

Under the New York statute, the making of a deposit in the name of a depositor and
another person and in form to be paid or delivered to either, or the survivor of them, is prima
facie evidence of an intention to create a joint account with right of survivorship. Matter of
Kleinberg v. Heller, 38 N.Y.2d 836, 345 N.E.2d 592, 382 N.Y.S.2d 49 (1976); Estate of
Camarda, 63 A.D.2d 837, 406 N.Y.S.2d 193 (1978). Likewise in Connecticut, the words of
survivorship must appear on the signature card or ledger that creates the bank account in
order to give rise to the statutory presumption. Contra PA. CONS. STAT. ANN. tit. 20, §§ 6301,
6304 (Purdon Supp. 1983-84). See supra notes 119-20 and accompanying text.
126. Basically, the statutes provide that:
Any deposit heretofore or hereafter made in any bank in the names of two or
more persons payable to any of such persons, upon the death of either of said
persons, may be paid by the bank to the survivors jointly, irrespective of whether
or not the deposit contract provides for a right of survivorship . ...

a bank may pay any amount remaining on deposit to the surviving
party.127 States that have enacted Bank Protectionist legislation resolve the question of the right of survivorship upon the death of one
party to a joint account by reference to common law principles.1"8
The statutes are permissive in nature 2 9 and are limited by their
terms to delineate the rights and liabilities between the depositor and
the financial institution. 30
Some Bank Protectionist statutes are interpreted to create a rebuttable presumption of ownership in the surviving party,' but fail
to eliminate the claimants common law problem of illiciting testimony to prove the decedent's intent. 32 For example, in a jurisdiction
in which an account opened in the disjunctive is insufficient to create
a joint account with right of survivorship, the Bank Protectionist
statute does not create a presumption as such without extrinsic evidence to uphold the joint tenancy. 133 In effect, neither construction
of Bank Protectionist statutes eliminates the problems inherent in
the joint account cases already discussed. It already has been shown
that reliance on common law principles alone leads to an unacceptALA. CODE § 5-5A-41 (1981).
127. Typically these statutes discharge the Bank from any liability upon payment of the
deposited funds to a named depositor whether the other party or parties is living or not. See
CoLo. REV. STAT. § 11-6-105 (SuPP. 1983); DEL. CODE ANN. fit. 5, § 923 (1975); D.C. CODE
ANN. § 26-201 (1981); HAWAII REV. STAT. § 22:403-134 (1968); ILL. ANN. STAT. ch. 76, § 2
(Smith-Hurd Supp. 1983-84); IOWA CODE ANN. § 524.806 (West Supp. 1983-84); KAN.
STAT. ANN. § 9-1205 (1982); LA. REV. STAT. ANN. § 6:32 (West Supp. 1983); MISS. CODE
ANN. § 81-5-63 (Supp. 1982); MONT. CODE ANN. § 32-1-442 (1981); OHIO REV. CODE ANN.
§ 1107.08 (Baldwin 1978); OKLA. STAT. ANN. tit. 6, § 901 (West Supp. 1982-83); S.C. CODE
ANN. § 34-11-10 (Law. Co-op. 1976); S.D. CODIFIED LAWS ANN. § 51-22-5 (1980); TEX.
STAT. ANN. ART: 342-706 (Vernons 1973); WYO. STAT. § 2-1-203 (1980).
128. This section (5-5A-41) concerns only the right of payment by the bank and does
not govern ownership of the funds. Ownership is to be determined under other appropriate
laws. ALA. CODE § 5-5A-41 (1981) OFFICIAL COMMENT. See Jones v. Jones, 423 So. 2d 205
(Ala. 1982); Harris v. Dial, 398 So. 2d 679 (Ala. 1981).
129. See, e.g., Williams v. Williams, 346 F.2d 808 (D.C. Cir. 1965); Imirie v. Imirie,
246 F.2d 652 (D.C. Cir. 1957).
130. See In re Estate of Beasley, 40 Colo. App. 347, 578 P.2d 662 (1978).
131. While the statute was enacted to protect the depository bank rather than to establish ownership of the deposit, it does have the effect of converting the presumption in favor of a
tenancy in common to a presumption in favor of a joint tenancy. Peterson v. Carstensen, 249
N.W.2d 622 (Iowa 1977). See also Thomas v. Estate of Eubanks, 358 So. 2d 709 (Miss.
1978) (statutory presumption in joint bank accounts created where deposit made in the name
of two persons, payable to either).
132. See Woodward v. Auyong, 34 Hawaii 597 (1938); Johnson v. Herrin, 272 S.C.
224, 250 S.E.2d 334 (1978).
133. Where the word "or" is not sufficient to create a joint tenancy under the applicable
joint tenancy law, the claimant has the burden of proving donative intent. It was held that
K.S.A. § 9-1205 has nothing to do with the ownership of funds as between two persons and
extrinsic evidence is required to uphold the joint tenancy in the certificates of deposit. In re
Estate of Carter, 6 Kan. App. 2d 934, 636 P.2d 227 (1981). See Liebelt v. Saby, 279 N.W.2d
881 (N.D. 1979); cf. Petersen v. Carstensen, 249 N.W.2d 622 (Iowa 1977) (the bank deposit
creates a valid contract between bank and depositor in Iowa, the Bank Protectionist statute
merely gives statutory effect to the presumption already created).
Therefore, the common law principles govern and regardless of the outcome, the bank is
absolved from liability.

able volume of litigation in this area.
B. Statutes Treating the Bank Signature Card as Conclusive
Evidence
Other jurisdictions rely on to the signature card to determine
the intentions of the decedent depositor in opening a joint account,
These jurisdictions"' treat a signature card that provides for a right
of survivorship as conclusive evidence of the intention of all the par-

ties to the account to vest title to such account in the survivor or
survivors."' By treating the card as conclusive evidence, these juris-

dictions limit investigation of the decedent's intent to facts showing
actual fraud, misrepresentation or undue influence. Therefore, the
type of evidence admissible to counter evidence that a right of survivorship was intended is limited and, consequently, the amount of testimony at trial is reduced." 6 The recurring problem, however, is the
determination of whether the signature card is sufficiently clear to
benefit from the statute. Furthermore, if the form of the deposit
agreement does not conform to the form provided by the statute, 1 the
"conclusive presumption" created by the statute does not apply. 37
Practically, this type of legislation requires that the purchaser
or depositor comply verbatim with the designation in writing provisions of the statute.'3 8 Thus, when similar words of survivorship are
not used, the circumstances surrounding the opening of the account
become very important and the same problems arise as if no statute
exists. The problem is that the use of inherently ambiguous and
technically worded signature cards creates a frequent need for the

use of such evidence.
134. See ARK. STAT. ANN. § 67-552 (Supp. 1983); VT. STAT. ANN. tit. 8, § 909 (Supp.
1983).
135. The recital of the words 'payable to either or to the survivor' or words of like
effect in the order creating such account and signed by the person or persons
who furnish the funds for such deposit shall be conclusive evidence, as between
the payees and their legal representatives, of the creation of an absolute joint
account. However, nothing herein shall prevent the proof of fraud, undue influence, or incapacity, to defeat such joint interests.
VT. STAT. ANN. tit. 8, § 909 (Supp. 1983).
136. Under 8 V.S.A. & 909, absent fraud, undue influence or incapacity, the survivor
takes the proceeds of the account as an incident to the creation of an absolute joint account.
Reynolds v. Shambeau, 140 Vt. 317, 437 A.2d 1101 (1981).
137. The Vermont Supreme Court held that:
If the presumptions of that law are to obtain, its application must be generated
by the presence of 'words of like effect' to those directly stating 'to either or to
the survivor.' There is no doubt but that the Legislature did not intend to confine
depositors to a single ritualistic formula in order for the statute to have application. But it is also not to be questioned that for that to happen, the words used
must be of like meaning and substance.
Tucker v. Merchants Bank, 135 Vt. 597, 599, 382 A.2d 212, 213 (1977). See also Corning
Bank v. Rice, 278 Ark. 295, 645 S.W.2d 675 (1983) (there must be a designation in writing
that the certificates of deposit are payable on death to the co-depositor).
138. Gibson v. Boling, 274 Ark. 53, 622 S.W.2d 180 (1981).

For example, under this type of statute, 13 9 a person intending to
create a joint account who executes a signature card containing only
the word "or" inserted between the two names, will fail to create
such a right.140 The claimant then would have the inevitable task of
proving a gift from the donor-depositor by clear and convincing evidence"' without the aid of any statutory presumption. The intention
of the depositor remains clouded because the effectiveness of the sig-

nature card in creating a joint account is unknown until the case is
litigated.
C.

Uniform Card Statutes
Certain jurisdictions have recognized and attempted to correct

problems presented by unclear signature cards.'

Generally, these

jurisdictions attempt to distinguish joint accounts from other "conve-

nience type" accounts that the depositor may intend to create in order to render a degree of certainty to this area. 43
139. The Nevada and New Hampshire Legislatures have enacted similar type statutes.
See N.H. REV. STAT. ANN. § 384.28 (1983); NEV. REV. STAT. § 100.85 (1979).
Both of these statutes require that the deposit be in a form payable to the survivor. Nevada's statute then provides that the making of a deposit in the form of a joint tenancy vests
title to the deposit in the survivor or survivors.
New Hampshire's statute provides that:
the said account shall upon the death of either of said persons become the property of and be paid in accordance with its terms to the survivor, irrespective of
whether or not the funds deposited were the property of only one of said persons,
and irrespective of whether or not at the time of the making of such deposits
there was any intention on the part of the person making such deposit to vest the
other with a present interest therein, and irrespective of whether or not only one
of said persons during their joint lives had the right to withdraw such deposit,
and irrespective of whether or not there was any delivery of any bank book,
account book, savings account book, certificate of deposit, or other evidence of
such an account, by the person making such deposit to the other of such persons.
N.H. REV. STAT. ANN. § 384.28 (1983).
The effect of these statutes, if a signature card is in the proper form, is virtually identical
to the effect of both the Arkansas and Vermont statutes. See Sly v. Barnett, 97 Nev. 589, 637
P.2d 527 (1981); Frank v. Frank, 93 Nev. 659, 572 P.2d 530 (1977).
As to the applicability of the statute creating a conclusive presumption of survivorship see
also In re Courchesne v. Johnson, 117 N.H. 343, 373 A.2d 349 (1977); Wszolek Estate, 112
N.H. 310, 295 A.2d 444 (1972). The effect of the statute in New Hampshire is to allow the
donee to take the balance in the account by precluding an investigation of the donor's intent
after he has died.
140. "Or" is not an operative word or like effect indicating survivorship. Tucker v. Colburn, 140 Vt. 186, 436 A.2d 1095 (1981); Tucker v.Merchants Bank, 135 Vt. 597, 382 A.2d
212 (1977). See also Hayse v. Hayse, 4 Ark. App. 160, 630 S.W.2d 48 (1982) (the issuance of
a certificate of deposit was insufficient to create an interest in the survivor without other manifestations of intent).
141. Gibson v. Boling, 274 Ark. 53, 622 S.W.2d 180 (1981).
142. See FLA. STAT. ANN. § 658.56-57 (West Supp. 1983); MD. FIN. INST. CODE
ANN. § 5-303 (1980); MICH. COMP. LAWS § 487.711-.719 (1978) (MICH. STAT. ANN. §
23.295(l)-(9) (Callaghan 1983); MINN. STAT. ANN. § 528.01-16 (1975); Mo. ANN. STAT. §
362.470 (Vernon Supp. 1983); N.J. REV. STAT. § 17:161-1 to -17 (Supp. 1983-84); N.J. ADMIN. CODE tit. 3:1-12.1 to -12.9 (Supp. 1981); N.C. GEN. STAT. § 41-2.1 (1976 & Supp.
1983); VA. CODE § 6.1-125.1-.16 (1983); WASH. REV. CODE ANN. § 30.22.010-220 (Supp.
1983-84); WIs. STAT. ANN. § 705.01-80 (1981 & Supp. 1984-85).
143. MINN. STAT. ANN. § 528.15 (1975). In promulgating legislation to cover multiple-

New Jersey is one jurisdiction that has attempted to address the
specific problem of ambiguous signature cards. The New Jersey Legislature enacted the Multiple Party Deposits Accounts Act, 4 4 to regulate and resolve questions concerning the ownership of, among
other things, joint or multiple-party accounts. 4 5 The Act grants the
Commissioner of Banking authority to prescribe, by rule or regulation, the form and content of deposit contracts in order to assure that
each contract bears out the intentions of the persons named in the
account.14 In response to this mandate, various regulations have
been promulgated dealing with the form and content of joint account
agreements.
These regulations provide that different contract forms should
be used when the parties do not intend to create a right of survivorship.14 7 Furthermore, the regulations delineate the essential elements
required of all multiple-party account contracts. 4 The presumption
party accounts, the Wisconsin Legislature provided that: "This chapter shall be construed in
such a manner as to ensure reasonable certainty of legal result for those who establish a multiple party or agency account." WIs. STAT. ANN. § 705.08 (1981 & Supp. 1984-85).
144. N.J. REV. STAT. § 17:161-1 to-17 (Supp. 1983-84).
145. JUDICIARY, LAW, PUBLIC SAFETY AND DEFENSE COMMITTEE STATEMENT, ASSEMBLY, No. 1626-L. 1979, c.491.
146. N.J. REV. STAT. § 17:161-16 (Supp. 1983-84).
147. N.J. ADMIN. CODE tit. 3:1-12.1 to -12.9 (Supp. 1981).
148. (a) The following information must be included in all multiple-party account contracts:
(1) A statement that the account is subject to the provisions of the Multiple Party Deposit Account Act, N.J.S.A. 17:161-1 et seq. (P.L. 1979, C.
491):
(2) Express provisions that:
i. Identify the type of account; that is, whether it is a joint account, a
P.O.D. Account, or a trust account, and
ii. Specify the present interests of all parties with an explanation that
parties will share equally in the absence of proof of net contribution unless the parties expressly agree otherwise; and
iii. Specify that unless otherwise provided there is a right of survivorship
among parties, but the account must expressly provide for a right of survivorship between or among two or more P.O.D. payees or trust
beneficiaries.
(3) A statement of no liability to the financial institutions for payments
made pursuant to the Act. Any multiple-party account may be paid, on
request, to any one or more of the parties, the financial institutions shall
not be required to determine net contributions.
(4) The necessary form of notice required to effectively change the terms
of the deposit contract. Where there is more than one party, that is, joint
accounts or two or more original payees in P.O.D. accounts or two or
more trustees in trust accounts, the financial institution may require that
the party giving the notice pursuant to N.J.S.A. 17:161-6 or N.J.S.A.
17:161-12 provide the current address of every other party affected by the
notice if such address is known.
(5) An acknowledgement of having read the contract which must be
signed by all parties.
N.J. ADMIN. CODE. tit. 3:1-12.4 (Supp. 1981).
In Appendix A to sub-chapter 12, statements are provided by the Commissioner as model
forms which may be used to meet the requirement that the language must accurately reflect
the intent of the Act and provide the information required by N.J.A.C. 3:1-12.4 N.J. ADMIN.

of survivorship created by the opening of these accounts can be overcome by proof of fraud, undue influence or clear and convincing evidence of a contrary intent. 4 9 These provisions, unlike the "conclusive evidence" statutes, have the positive effect of giving the
depositor a clear choice in respects to the right of survivorship and
alerting the depositor to the consequences of opening such an
account. 50
The probative value given the signature card, however, does not
correspond to the clear language contained therein. Despite the creation of an account in the statutory form, proof of a contrary intent,
such as that received in Pennsylvania, is admissible and may promote litigation similar to that already experienced. The clause permitting clear and convincing evidence of a contrary intent apparently
is included to allow a showing of mistake or misunderstanding in the
use of standard forms in opening joint accounts when testamentary
disposition is not intended.' 5' If that is the true purpose of allowing
proof of a contrary intent, then the evidence permitted to rebut the
presumption of the "form" signature card should be limited to actual
fraud' 52 or misrepresentation. Other indications of intent contrary to
CODE tit. 3:1-12, App. A (Supp. 1981). Cf MD. FIN. INST. CODE ANN. § 5-303(b) (1980).
This section provides for notice of survivorship rights by giving the depositor a copy of the
signature card containing this information or merely noting the information in the passbook.
The Virginia statute provides, in part:
Every financial institution in this state offering joint accounts to its depositors
shall either:
(I) Maintain two separate forms for the creation of joint accounts, one of which
shall be clearly labeled "Joint Account with Survivorship" and the other of
which shall be clearly labeled "Joint Account no Survivorship," both of which
shall be made available to all persons opening joint accounts; or
(2) Maintain one form for the creation of such accounts that shall contain the
two labels, "Joint Account with Survivorship" and "Joint Account-No Survivorship," with appropriate blank space or lines beside such labels for the parties
to sign in order to indicate the type of account desired, which signature requirement shall be in addition to any signature verification form ....
VA. CODE § 6.1-125.15 (1983).
149. Apart from the provisions requiring a clear indication of the type of account being
opened, the Virginia and New Jersey Legislatures adopted virtually identical survivorship provisions as the UPC and the MPA in Pennsylvania. See N.J. REV. STAT. § 17:161-5 (Supp.
1981); VA. CODE § 6.1-125.5 (1983); see also WIS. STAT. ANN. §§ 705.02, .04 (1981 & Supp.
1984-85). (Section 705.02 provides for the identification of accounts, while § 705.04 is a survivorship provision substantially adopted from the UPC); cf. FLA. STAT. ANN. § 658.56-.57
(West Supp. 1983). Florida's statute differs from the above in that a separate section is solely
devoted to the maintenance of a "convenience account." Unfortunately the statute delineates
the rights of the principal donor in the convenience account but does not clearly distinguish the
language in a signature card that will create an account under either section. See Cripe v.
Atlantic First Nat'l Bank, 422 So. 2d 820 (Fla. 1982).
150. Comment, Multiple-Party Accounts: Does Virginia's New Law Correspond with
the Expectations of the Average Depositor?, 14 U. RIcH. L. REV. 851 (1980).
151. Comment, Survivorship Rights in Joint Accounts, 24 U. FLA. L. REV. 476, 496
(1972).
152. Presumably, actual fraud would include breach of a fiduciary or other confidential
relationship, see supra note 48.

the written document should be excluded. 153
Certain jurisdictions have combined so-called "conclusive evidence" statutes with "uniform card statutes" in an attempt to reconcile these problems. The provisions that go the furthest in bringing a
degree of certainty to the ownership of funds in a joint account on
the death of one party are found in Minnesota, 54 Michigan, 15 5 and
North Carolina. 56 The basic premise of the legislation in these
states is that the creation of an account in the form set out in the
statute serves as conclusive evidence that a right of survivorship was
created.
Minnesota followed the UPC,'5 7 but also adopted a provision
providing that a deposit made using a form containing language as
set out in the statute is conclusive evidence, absent fraud or misrepresentation, of the intent of the decedent to establish a survivorship
account.15 1 Michigan similarly enacted legislation' 5 9 providing that
153. When a deposit is made by any person in the name of the depositor and any
one or more other persons, whether minor or adult, as joint tenants or in form to
be paid to any one or more of them, or the survivor or survivors of them and
whether or not the names are stated in the conjunctive or the disjunctive or
otherwise, the deposit thereupon and any additions thereto made by any of these
persons, upon the making thereof, shall become the property of these persons as
joint tenants and the same, together with all interest thereon, shall be held for
the exclusive use of the persons so named, and may be paid to any one of such
persons during his lifetime, or to any one of the survivors of them after the death
of any one or more of them. The making of a deposit in such form, and the
making of additions thereto, in the absence of fraud or undue influence, shall be
conclusive evidence in any action or proceeding to which either the bank or trust
company or any survivor is a party of the intention of all the parties to the
account to vest title to the account and the additions thereto and all interest
thereon in the survivor ...
Mo. ANN. STAT. § 362.470 (Vernons Supp. 1983).
This statute eliminates the problem of ascertaining whether or not the language of the
signature card is sufficient to create a statutory account. See Thummel v. Thummel, 609
S.W.2d 175 (Mo. Ct. App. 1980).
According to its terms the statute treats the card as conclusive evidence even if the only
indication of a joint account is the word "or" inserted between the parties names. While the
effect may be to reduce litigation, in many cases the intent of the depositor would be frustrated
by the ambiguity of the signature card. A depositor opening an "or" account, intending only to
open a convenience account, would unintentionally create a joint account with a right of survivorship. No clear distinction is provided for the depositor to make him aware of the consequences of his action.
While New Jersey and Virginia set out account forms that must be used in some detail,
and treat them as a rebuttable presumption of survivorship, and Missouri treats virtually any
language in the card as conclusive evidence of intent, Washington sets out "some" of the
requirements of a contract of deposit and then treats that account as belonging to the survivor
unless there is clear and convincing evidence of a contrary intent at the time the account was
created. See WASH. REV. CODE ANN. § 30.22.010-220 (Supp. 1983-84).
154. MINN. STAT. ANN. § 528.01-16 (1975).
155. MICH. CoMp. LAWS §§ 487.711-.719 (1978) (MICH. STAT. ANN. § 23.295(1)-(9)
(Callaghan 1983).
156. N.C. GEN. STAT. § 41-2.1 (1976 & Supp. 1983).
157. MINN. STAT. ANN. § 528-01-14 (1975).
158. The declared purpose of sections 528.01 to 528.16 is to render certainty to
the nature of accounts of deposit in relation to the rights of survivorship, and to
distinguish accounts of survivorship from accounts established for the purpose of

one or more persons can create a statutory joint account by signing a
contract in form substantially as set out in the statute."' 0 Such an
having an agent with power to draw on the account for the convenience of the
owner with no survivorship rights in the agent. To further accomplish this purpose, the forms contained in this section are recommended for use to be kept on
file in the depository financial institution. Deposits made using a form of account
containing the following language signed by the depositor shall be conclusive
evidence of the intent of decedent to establish a survivorship account in the absence of fraud or misrepresentation, subject, nevertheless, to other disposition
made by will specifically referring to the account as otherwise provided in section 528.05, clause (e), the form to read as follows:
"The undersigned signators of this account hereby acknowledge that
the depositor or depositors, both as to the original deposit and any subsequent deposits, intend that such funds as may constitute the account balance upon the death of any party to this account, shall be the property of
the surviving party or parties who shall take as a surviving joint tenant.if
two or more persons shall be the survivors, their interests shall continue
to be held as joint tenants with right of survivorship."
Where no rights of survivorship are intended and the account is one to be established for convenience only between a depositor and his agent, the following language is recommended for use, and when so used, any account deposited in the
form shall be construed as a matter of law to be an account subject to a power
of attorney with no survivorship rights, the form to read as follows:
"I . . . (grantor of power), hereby constitute and appoint . . (grantee of
power), as my attorney in fact, to deposit or withdraw funds held in . . . (name
of bank), in account #
Dated:
(name
Acknowledgement: In the presence of . . . (an authorized person), ...
of financial institution)."
The power so granted is subject to the provisions of section 528.16.
MINN. STAT. ANN. § 528.16 (1975).
159. MICH. COMp. LAWS §§ 487.711-.719 (1978) (MICH. STAT. ANN. § 23.295(l)-(9)
(Callaghan 1983).
160. One or more persons may create a statutory joint account by signing a statutory joint account contract with a financial institution that is agreeable to the
contract with indicated insertions in form substantially as follows:
FORM OF STATUTORY JOINT ACCOUNT CONTRACT
I. Name of financial institution;
2. Nature of Account:
Check-Savings Account;
-_Commercial Account;
-_Certificate of Deposit;
-_Other Credits (describe):
3. Name and address of person designated as A:
4. Name and address of person designated as B:
5. Who may withdraw funds during lifetime of A and B:
Check__A;-.B;-Either A or B:
-_Signatures of both A and B.
6. Who may revoke this contract by written notice to the financial institution:
Check___A;-B;- Either A or B;
-_Signatures of both A and B. In the event of revocation, the right to withdraw funds shall be determined by designation of ownership in item 7.
7. Who owns the funds during the lifetime of A and B:
Check._._A;-.B;-.Equally by A and B; Other proportions (describe):-_
8. Who owns the funds and has the right to withdraw if A dies first:
Check___B;-.A's estate;..Equally by B and A's estate;
Other proportions (describe):.
9. Who owns the funds and has the right to withdraw if B dies first:
Check___A;-.B's estate;-.Equally by A and B's estate;
Other proportions (describe);-.
10. If A and B should die simultaneously without proof of who survives, which provi-

account is effective pursuant to its terms without regard to requirements of testamentary dispositions.

1

This should preclude the intro-

duction of testimony that violates the parole evidence rule.
The problems encountered in applying this legislation occur
when the statutory forms are not utilized. Unlike New Jersey, Michigan, Minnesota and North Carolina do not require that the forms
set out by the legislature be used. Therefore, if an account is opened
that does not comply with the statute in question, common law principles already discussed govern.' 6 2 The permissive nature of the statsion shall control:
Check.___ltem 8 above;-.Item 9 above.
II. Signature of persons having right of withdrawal:
12. Date of signature:
Note: (I) Each person who signs this contract shall receive a copy of this contract and
their signature shall constitute acknowledgement of receipt.
(2) When more than 2 persons are involved, additional parties may be added by
designation of "C", etc. and the form of this contract shall be modified to conform therewith. (MCL § 487.715.)
MICH. COMP. LAWS § 487.715 (1978) (MICH. STAT. ANN. § 23.295(5) (Callaghan 1983).
161. The creation of a statutory joint account is a contract as to ownership of the
deposits and is effective pursuant to its terms without regard to requirements of
testamentary dispositions. The rights of persons in joint accounts which are not
statutory joint accounts are not affected by this act. The failure to answer a
question in a statutory joint account contract shall not invalidate the contract,
but it shall be enforceable pursuant to its terms as to the questions answered and
pursuant to the common law as to any unanswered question or ambiguities, with
the purpose of effectuating the intent of the parties. (MCL § 487.716.)
MICH. COMP. LAWS §§ 487.716 (1978) (MICH. STAT. ANN. § 23.295(6) (Callaghan 1983).
North Carolina has similarly enacted a statute providing that a signature card, expressly
providing for the right of survivorship, vests in the survivor or survivors title to the account as
sole owner or owners subject to certain set offs. N.C. GEN. STAT. § 41-2.1(a), (b) (1976 &
Supp. 1983).
Section 41.2.1 (G) provides that:
A deposit account under subsection (a) of this section may be established
by a written agreement in substantially the following form:
"We, the undersigned, hereby agree that all sums deposited at any time,
including sums deposited prior to this date, in the . . . (name of institution) in
the joint account of the undersigned, shall be held by us as co-owners with the
right of survivorship, regardless of whose funds are deposited in said account and
regardless of who deposits the funds in said account. Either or any of us shall
have the right to draw upon said account, without limit, and in case of the death
of either or any of us the survivor or survivors shall be the sole owner or owners
of the entire account. This agreement is governed by the provisions of § 41-2.1
of the General Statutes of North Carolina.
Witness our hands and seals, this . . . day of . 19-.
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . (S eal)
. . . .I. . . . . . . . . . . . . . . . . . . . . . . . . (Seal)
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . (Seal)
. . . . . .**' *...
. . . . . . . . . . . . . . . (S ea l)"
See Threatte v. Threatte, 59 N.C. App. 292, 296 S.E.2d 521 (1982),order granting further review vacated, 308 N.C. 384, 302 S.E.2d 226 (1983). Where the form of the signature
card was virtually identical to that contained in the statute, it was held sufficient to create a
joint account with right of survivorship and controlled the deposition of the account. See also
Moore v. Galloway, 35 N.C. App. 394, 241 S.E.2d 386 (1978).
162. See MICH. COMP. LAWS § 487.703 (1978) (MICH. STAT. ANN. § 23.303 (Callaghan 1983). This section provides that if a statutory account is not created then reference to
the signature card is prima facie evidence of the intention of the depositors to vest title to the
account in the survivor or survivors.

utes leaves open the important question of whether the language in
the signature card is sufficient to create a statutory joint account.' 3
Unfortunately, the answer to the recurring problems regarding
safe deposit boxes also is not found by referring to other
jurisdictions.
VIII.

Jointly Leased Safe Deposit Boxes: The Lack of Legislation

The reluctance to include joint safe deposit boxes in any legislation providing uniform treatment of the ownership of property contained therein upon the death of one of the parties extends beyond
Pennsylvania""4 and into virtually every jurisdiction. Banks are given
authority to create joint leases' 65 but no provisions provide for the
form of the leases or their effect on the ownership of the contents
upon the death of the co-lessee.
Certain jurisdictions give the surviving lessee a right of access
to, and power to remove the contents of the box,"66 but because these
statutes are written to protect the bank from liability, a presumption
The determination of the issue is
of ownership does not follow.'
made on a case-by-case basis in these jurisdictions. The lease provi163. O'Brien v. Reece, 45 N.C. App. 610, 263 S.E.2d 817 (1980). Where the information on the signature card was insufficient to create a joint account per se under the statute,
the thrust of the courts inquiry was directed toward interpreting the written agreement.
164. See supra note 14-15 and accompanying text.
165. Basically, these statutes provide:
A tenancy in a safe deposit repository may be created by contract with two or
more persons, including minors, named as lessees. The terms of the contract may
provide that any one or more of the lessees, or the survivor or survivors of the
lessees shall have access and entry to the repository and the right to remove the
contents from the repository whether the other lessee or lessees be living, incompetent or dead, and the lessor shall not be liable for the removal of any contents.
See generally ARIz. REV. STAT. ANN. § 6-924 (Supp. 1983-84); D.C. CODE ANN. § 26-202
(1981); KAN. STAT. ANN. § 9-1503 (1982); LA. REV. STAT. ANN. § 33.1 (West Supp. 1983);
Mo. ANN. STAT. § 362.487 (Vernon Supp. 1984); S.D. CODIFIED LAWS ANN. § 51-23-6
(1980).
166. Id.
167. "No presumption of ownership of the contents of any such box shall be deemed to
be created by the rental contract." Mo. ANN. STAT. § 362.487 (Vernon Supp. 1984). "The
existence of a joint leasehold agreement in and to a safe deposit box shall in no way effect a
determination as to what persons hold title to the contents of such box." S.D. CODIFIED LAWS
ANN. § 51-23-6 (1980).
UTAH CODE ANN. § 75-6-201(3) (1978), creates a clear distinction between ownership of
the property contained in the box and the liability of the repository bank in providing that:
Any provision in a lease of a safety deposit repository to the effect that two
or more persons shall have access to the repository, that purports to create a
joint tenancy in the repository or in the contents of the repository, or that purports to vest ownership of the contents of the repository in the surviving lessee is
ineffective to create joint ownership of the contents of the repository or to transfer ownership at death of one of the lessees to the survivor. Ownership of the
contents of the repository and devolution of title to these contents is determined
according to rules of law without regard to the lease provisions. The contents of
the repository may be delivered on request to any person who has access to the
repository by the terms of the lease agreement without liability on the part of
the financial institution or other person where the repository is located.

sions fail to create a statutory presumption and the determination of
ownership is left to common law principles already discussed."6 8
One jurisdiction has attempted to alleviate the problems in this
area by enacting a statute that provides for a joint tenancy with
right of survivorship if the terms of the executed agreement provide
as such. 16 While the statute deals in terms more applicable to the
ownership of the contents of the box, it fails-to delineate what type
of lease is sufficient to create a joint tenancy and the level of proof
required to support or rebut the lease.' 7 0 Therefore, the ownership of
property in a jointly leased safe deposit box upon the death of a colessee is left to the uncertain application of common law principles.
Legislation is required in this area to unify and make more certain
the application of these principles in order to obtain more uniform
results.
IX. Proposals: General Guidelines to be Followed in Formulating
Legislation
A resolution of the above discussed problems is to require bank
officials to thoroughly explain the consequences of joint accounts and
safe deposit boxes before allowing a customer to open or lease one. 7 '
Effective reform in this area, however, must provide a greater degree
of certainty in joint accounts and safe deposit boxes, while still effectuating the intent of the depositor or lessee. While the MPA 7 2
presumes a right of survivorship in joint accounts irrespective of the
contents of the signature card, it does nothing toward educating the
parties about the consequences of the joint agreement they are executing. By the number of reported cases it is clear that the distinction between convenience accounts and joint accounts with a right of
survivorship causes problems yet to be resolved. 7 Furthermore, the
168. The same problems as to intent, delivery and interpretation of inherently ambiguous lease provisions persist in these jurisdictions. See supra notes 71-91 and accompanying
text.
169. When so specified in the agreement granting for a term of time the right in
two or more persons to use or occupy any safe or box, commonly referred to as a
safe deposit vault or box for safekeeping of valuables, such interest and estate
created in the grantees shall be a joint tenancy in such vault or box and pass to
the survivors and survivor upon the death of one or more of the joint tenants
with right in such survivors and survivor to have access to and possession of such
vault or box and the contents thereof under the terms of the agreement.
MONT. CODE ANN. § 70-1-308 (1981).
170. No appellate court cases could be found that have applied § 70-1-308. Perhaps this
is a sign that the statute is having the desirable effect of reducing the amount of litigation in
this area.
171. See Hollinger, Decedent's Estates and Trust Laws, PA. BAR QUARTERLY, July
1983, p. 137.
172. See supra note 8.
173. King Estate, 3 Pa. Fiduc. 2d 229 (Lancaster County Orphans' Ct. 1983).

historical justifications 174 for not including safe deposit boxes in this
abantype of legislation no longer are valid in lieu of Pennsylvania's
75
donment of the strict gift theory in such cases.'
If the parties are made aware of the consequences before entering into such an agreement, and if they know that the agreement
for not
will be upheld by the courts, there is no compelling basis
17
enacting reform legislation relating to safe deposit boxes.'
A.

Pennsylvania's New Proposed Legislation

1 77
The Pennsylvania Legislature has under consideration a bill
that would add a new section to the Multiple-party Account Act.' 78
The purpose of the bill is to provide uniform signature card forms
that must be used to open the various types of accounts. 79 The depositors are required to choose between a joint account with right of
survivorship, a tenancy in common with no right of survivorship, or
an "attorney in fact" account giving one of the parties only a power
of withdrawal in the account.' This is a much needed step in clarifying the content of the signature card to insure that the intent of
the depositor clearly is shown in the agreement.
To correspond with the unambiguous forms provided, the Committee has proposed that the executed card, in the absence of fraud
or misrepresentation, be conclusive evidence of an intent to create

174.
175.
176.

See supra notes 14-15 and accompanying text.
See supra notes 71-91 and accompanying text.
See supra notes 71-91 and accompanying text.

177.

S. 1079, 1983 SEss. OF THE PA. GEN. ASSEMBLY, § 11 (1983). The bill passed the

Senate by a vote of 50-0, but was tabled in the House of Representatives as of June 27, 1984.
178. The proposed bill, recommended by the Decedents' Estates Advisory Committee of
the Joint State Government Commission, adds § 6305.1 entitled Account Form to Chapter 63
(Multi-Party Accounts). Probate. Estates & Fiduciaries Code, Proposed Amendments Comments (October 1983).
179. This section is added to require banks to provide a single account form with three
alternative types of joint accounts. This proposal is in response to the recurring bank signature
card problem. Id.
180. § 6305.1 Account form.
(a) Financial institution to provide account form.-Prior to the creation of
a multiple-party account, the depository financial institution shall provide a single form containing all of the following three alternatives, one of which shall be
selected by the signatories:
(I) We agree and declare that all funds now and hereafter deposited in this account shall be
our joint property and owned by us as joint tenants with a right of survivorship. Upon the
death of any of us, any balance in this account shall become the absolute property of the
survivor or survivors. If this account is terminated during our lives, the funds deposited in this
account belong to us in proportion to the net contribution made by each of us to the sum on
deposit.(2) We agree and declare that all funds now and hereafter deposited in this account
shall be owned by us as tenants in common and not as joint tenants with a right of survivorship. Funds deposited in this account belong to us during life and upon death in proportion to
the net contribution made by each of us to the sum on deposit. (3) We agree that all funds
now and hereafter deposited in this account shall be the sole property of (name) who hereby
appoints (name) as his attorney-in-fact to deposit or withdraw funds in this account.
Proposed § 6305.1(a).

the account set out in the agreement. 18 ' This eliminates much of the
contradictory testimony as to the decedent's intent at the time the
account was opened. The admissible evidence would have to be directed at the presence of actual fraud or misrepresentation, and in
the absence of such, the account agreement would control.
To insure that the account forms will be properly used, the proposal subjects the financial institution to liability if it later is discovered that the agreements do not conform with the section.' This
gives financial institutions, and their employees, the added incentive
to insure that the intention of the depositor conforms with the type
of account agreement executed. This further strengthens the probative weight given the signature card should a dispute arise as to the
ownership of the funds upon the death of one of the parties.
The primary difficulty with the bill is the glaring omission of
any reference to a right of survivorship in the contents of a jointly
leased safe deposit box. In this regard, the following guidelines
should be utilized by the legislature in promulgating legislation in
this area:
(A) All financial institutions should be required to provide different lease agreements that create the desired interests in the safe
deposit box. Whether they are provided on several different forms, or
all contained in one form, these agreements should delineate the type
of relationship that is created upon execution of the lease. The use of
clear and unambiguous language, as required in joint account signature cards, should be mandatory.
(B) In order to create the intended interest in the safe deposit
box, the lessees should be required to execute one of the forms similar to those provided in section 6305.1(A). With ample forms available the lessee can designate what type of relationship he intends to
create in the box.
(C) The properly executed lease agreement should be conclusive
evidence of the intent of the lessee to create the interest set out in
the agreement. Evidence to the contrary should be permitted only to
prove actual fraud or misrepresentation.' 8 3 The lease agreement
should govern the ownership of the property, subject only to the following exception.
181. (b) Form as conclusive evidence.-In the absence of fraud or misrepresentation, the alternative selected by the signatories pursuant to subsection (a) shall
be conclusive evidence of the intent to create the account designated. The failure
of the financial institution to provide the form described in subsection (a) may
be introduced as evidence of the negligence of the financial institution in any
subsequent action brought against it based on a claim that the account opened
was not the type intended by the signatories.
Proposed § 6305.1(b).
182. Id.
183. See supra note 152.

(D) In recognition of the nature of the property involved, the
legislation should provide that the terms of the lease can be modified
by other laws applicable to the property contained therein. The applicable laws to modify the lease should be limited to cases in which
the disposition of the property specifically is provided for in that statute. 184 Thus, statutes applicable to wills and other testamentary dispositions would not modify the lease agreement."8 5 These guidelines
are advanced with the expectation that the legislature will seize upon
this opportunity to unify and render more certain the law of joint
accounts and joint safe deposit boxes with a right of survivorship.
X.

Conclusion

Pennsylvania law regarding the right of survivorship in joint accounts and joint safe deposit boxes is wrought with confusion and in
need of legislative reform. Disputes over the ownership of property
held in this manner have led to endless controversy and protracted
litigation. The unfortunate aspect of this situation is that these cases
could have been avoided by proper foresight on the part of the depositor on one hand and the banking institution or the legislature on
the other.
Similar circumstances continue to exist in regards to joint accounts and safe deposit boxes and there is no justification for reform
in one area and not the other.
The implementation of uniform signature cards and leases will
bring a degree of certainty to the determination of the depositor's
intent that previously has not existed. Treating these unambiguous
contracts as being the best indication of the intent of the parties is
consistent with basic contract law. The Pennsylvania Legislature
should adopt the proposed legislation and include in it like principles
applicable to jointly leased safe deposit boxes. Only in this way will
Pennsylvania law finally reach the intent of the person or persons
184. An example is the disposition of United States Savings Bonds. A bond may be
registered in the names of two individuals in the alternative as co-owners. 31 C.F.R. §
315.7(2) (1982). "If one of the co-owners named on a bond has died, the surviving co-owner
will be recognized as its sole and absolute owner, and payment or re-issue will be made as
... 31 C.F.R. §
though the bond were registered in the name of the survivor alone.
315.70(b)(1) (1982).
If the lease agreement creates a right of survivorship in the co-lessee, but bonds contained
in the box are in the name of the decedent and another, then the Federal Regulations govern
the disposition of the property and the bonds in question do not become the property of the
surviving co-lessee. See Free v. Bland, 369 U.S. 663 (1962).
While federal law pre-empts the applicable state law in this case, the same principles can
be applied in cases involving conflicting state law.
185. Statutes of this type deal with the form and method of disposition but do not govern the ownership of specific property and would not modify or change the lease agreement.

who executed the agreement in question and render more certain results to reduce the amount of litigation in this area.
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